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TH E copy-proprietors 6f this exceHent 
work having made known their inten- 
tion of publiftiing a third edition, receiv- 
ed intimations from feveral gentlemen well 
acquainted with the writings of the late 
lord chief baron Gilbert, that the Intro- 
duction which Hands prefixed to the two 
preceding editions, was not to be found in 
feveral manufcripts which they bad feen 
of the History and practice of the Com- 
mon Pleas, that from other particulars there 
[■ was reafon to conclude it was not written 
} by the learned chief, and therefore, injuf- 
i tice to the memory of fo great a luminary 
-of the law, ought not to be reprinted with- 
out previoufly undergoing a critical revifal 
and corredlion. 
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INTRODUCTION. 



I O tindcrftand th^ conftitution of England^ we 
muft conlidcr it under a fourfold period- 

Firjiy At the coming of the firfl Saxons before 
they were civilized, which was in clans and 
troops, and is already defcribed in the hiftory of 
the feuds. 

Secondly^ Their ereftion into a firm fiate and 
kingdom under Alfred* 

Thirdly, f The great alteration at the con- 
queft. 

Four inly J 



•f The alteration that took place at the conqued refpcdled only 
the tenure of military lands, ivhich before this great epoch in tVe 
JSmgliJb hiflory were holdeD of the Saxon and Danijb kings hy the 
refpe€li?e tenants either for years or life, bat by our firli IVilliam. 
were granted to the refpe£tive tenants and their } hiirs in 
ferpetuwn : but no alteration whatfoever took place, in regard to 
the court of Common Pleas, for the Conqueror having confirmed 
the laws oiEJivarJ the ConfeiTor in cmnibus rebus, (as be fayj* J 
Jex 63) there was oecelTarily no alteration in the court of Common 
I'ieas. 



J Fitl» Leges Gulielmi primi artic 59. *' Statuimus tS firmitur 
frseipimus nt cmnes camites et , bar ones ^ milittSy ^ ferviences 
ffermtentet, id ejl^per magnam et^zrvzmferjffantiamj etuniverji 
bheri itmines iotius regni ntftri babe ant et teneant fe femper in 
srm4 #/ in ffuis ut deat et opertet, et ^uedj^nt femper prompti 



Q 



INTRODUCTION. 

» 

Fourthly, The prefent fcheme and eftablifhmcnt 
I of the law, begun by Edward tl^e firft. 

i 

! * P^S^ z. We fhall begin with the fecond, (viz.) the erec- 

tion into a firm liate or kingdom undtr Aljred 

The mean f orcJer of government, by which 
Alfred civilized the Enghfn, was making the men 
of lev -ral t clans compurgators of each other> 
whereby t:ich clan was turned into a decennary : 
and the manner of doing it was thus : 

He took from the people the power of elefting 
their 5 thanes, and appointed them himfeif; 

and 



4t bene parati aJ fervid um fuum integrum nebis^ txplendum OS pe'-> 
rageffflum cum fcmper opus ad fuerit^ fecundum quod nobit debent 
de feoJis et tenementis fuit de j,ure facere^ etjicut iiiis Jiatnimus 
per commune conftlium totius re^ni uoftri et Hits DEDIMUS et 
CONCKSSIMUS infeedojure Hjrt^REDITAiHO, ' 

J Fracipimus ut omnes habeaot et teneant leges Edwaidi re^i^ 
ill ornuious rebus* 



\ 



•f* This order of govemmt'it: is not of rhe infticutioa of A lfrfd, 
be has the houaui; iatiecd of colle^ing togethey fhe former laws of 
IwA, Or FA, aiul ErflELBERT iuto one code, as we l^-arn from 
his own woids *' Ic ^a Giceb cynioj '^aef rojabef j^ejaberoV. 

apj»ica» l^ec, mon^ga. X .^Afia iSe ufie j:ope^eojau heol iSon." 

hus Alfred xxi2L^ in onefenfe be gilled rhe founder of th'efe laws, 
for until his time they were «o nntoritten code, but he exi 
prcfly lays, ** that I Alfred colle£^ed the good laws of our fore- 
fathers into one code, and alfo I torote them down appec^ her,*' 
which is a decifive fad^ in the hiftory of our laws well worthnotiog* 

\ The wo;d cLans is not known in our iSax«« laws > nor were 
the clans (as this author calls them) indifcriminately compurga- 
tors for each -other* for only the three neareji decennarfes, toge- 
ther wiih that decennary where the offence was committed, were 
refponfibie for the damages done by the offender » and tbefe four 
decennaries are what we at this day call the 'oicenagcm A decen- 
nary conGfted of ten families, :he head of each ramify being a 
Bocjef mop, or a kibof 75ej-mop, which is fynonimoos to a frep- 
hoKlcr at preft-nc. The head of the decennary was called kpibop- 
jef heakob : the word i* nearly retained at this day in oor 
head-borottgh-man : h : wa« the head or capital judge of the de- 
cennary, and the wh-I- .i^-cennary had cognifance de pafeuis pro- 
tis, mejibus, et de liii:'/itionibus inter vicimos^ et innumerabili" 
bus bujufmoJi decertationibus : ut apparet per leget £dw9rdi 
fan^i re^is \U ' ' 

J The author by the word Tffane, would here be andernood to 
naeaa the Eapiborman, or the HUkofib, or the sefekaa, er 

the 
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ar.d according as the people of the fame manop 
pchabited together, he divided them intq fliires; 

over 



— - ~y ■ 

the kibcfjerheci*^ of tht Saxsnr, but is tuiftaken, for the Thane 
Wib not 4. title ot dignity />^r fe, it was an honorary vippeliarion, 
yet the honour pr^^cefiled not fmrn th? Thane hirafelf, but on the 
contrary from the perion to whom he chanced to be the upper fcr- 
vaot. There were three degrees of Thanes : 7'hus, if he was the 
opper-fervant of the king, he was called the king's thane: if of 
an t-ari or ct a {l.critF, he was then called a rhanv- ot the fecond de- 
gree : but if of a heidf-boroughi he was then called a ihsne of the 
lowelt order. But nor e of theie th-ines were annu-il'/ cie^Slcd ia 
the full tolcmorr, as ihe EarJs fheritr'ss, and head-borouijhs were t 
nor dai king yitfreJ (as this auihor fui'^getU) deprive the people of 
the eitclIoD of thole ialt mtntiojied nua>iiftraies and nobles. i.TJch 
lefs did Us appoint them hin?.fclf ; nor can it ftritftly be laid, u.iit !;e 
divided the kiB^doai into ll.ires, he only renovated the ol^ divifions 
of this kingdom, wh>tth x\\^ l^omam had, many centuiies before 
-his reign, i-ftablifiied, as appears by the laih of king EJ'Ward^^ 
WvkS, *' quoj motio vacatur comyt^txi.., oUm apud Britones tcm- 
fprikus kojnanorum in Regno Britannies vcabaiur conjuiatus.^* 

The autlior is alio rr.ilUkeM when he mentions tie eail's being 
the proper thanift of the cUn, for In the ^ax^n times there was no 
fucii magftrate either 'nilitary or judicial as the Thane, nor were 
there any clans here as \{\Scot/anJ, nor was t\\e Bremen law knr'-.vn 
liere at that i^ciiod of time, though the injuflice and ftpprcirion <>f 
it was in after-tiraes leverely felt in Irf/and, and very juftly com- 
plained of as a national grievance, . 

This author is likewife miftaken, when he fays, that the eail and 
his (hire- reeve wee to array all the feveral perfons within their re- 
fpeQive (hires; for it was the proper efpecial prcivince of the eal- 
dorman or earl to attend the fliyre-mtjeting twice a >ear. and there 
officiate as the county-judge in teaching and expounding the fecuJar 
laws, as appears by the 5th of Edgar^n laws, ** ^ ])xj\ asjpep. 
Cstcan je Erobefjiihre jepeofiuibliihre." Befides, it did not belong 
to the {hire-reeve^;c-<j^Vi<7 to array the feveral peffons within the 
county ; this office propeily belonged to the heretecbe^ who was an 
officer fimilar in power t? the Lord-Lieutenant of the county, and 
was not appointed by the king, but annually eledled in fuH counry- 
court or folcmote, vid* /r^^/ Edwa.di 35. ** in quplibet comitate 
ff^per fuii unut beretocb per eleitienem ele^us 'ad condacenduntt 
cxercitum comitatus'yi/ et ijli ordinabant acies denc*j^ma* in 
pr^liis et alia conjiituebunt prout docuit^ et ptout melius eis 
niijumejt^ ad honorem corona ^ et ad utilitatem regni** 

Nor was this an ay ufually uiude zh^r Micbae/m'as ^nd Lady- 
^°y% for the ei«6tioo of the heretoch was annuaHy voted at thte 
^'"7? county cC'Urt, which was always' holden o» the firrt kS May, 
and the an ay ing of the county militia, @'r. w as made at the JcfonJ 
couQty-court, which w<if. annually holden on the firft oi O^fflfer, 
"Old. Leg. Ed. Staiulem eji quod per* proi^incias et putrius- uni- 
'Oirfaf et per ftngutos comitatus^ populi tmnes et gentes univerpe, 
JiniuUs antiisf fcilicet in. capite AaL Maii debfnt ^ ceavenirr^ 

et 
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oyer every fhire was the earl, which was the pro- 
' per Thanift of the clan; for by the Brehon law 
the caput comitatus was the eldeft and moft worthy, 
the earl of the county, and his (l;ire-reeve were 
to array all the feveral perfons within their re- 
fpe<51ive fhires; and therefore the perambulation 
was through the county twice every year, in 
* Page 3- which * the (hire* reeve made the civil array of all 
the men in the county ; which was ufually done 
Tkhtx Mkhctelmas ^nd Lady- day i and if any | per- 
fon was found that had no compurgators, he was 
put into prifon till he could obtain fome decen- 
nary to admit him. . The earl or fheriff on thefe 
law-days was ufed to give in charge the feveral 
articles of the crown-law; and if any perfon was 
guilty of a breach of any of them, he was deli- 
vered up by the compurgators ; fo that the Saxon 
law confided of the feveral articles that were 
given in' charge at the feveral f torns; and the 

kings 



et ihi, inter ajia, ellgere in pleno polcmote heretochios fuas^^ 
aliud autem folctncte debet ejfe^ fcilicet in capite kal, OSiob* aJ 
proiiidendum ibi qtis trit vicecemes, et qui erunt ecrum /berey 
tochii^ et ad audiendum ibi jujia eerum pracepta conjilio et ajfenfv 
procerum, et jmhicio fslkefmete J** 

•\ None but freemen were admiflfable into decennaries, and fuch 
perlbns who were not in any decennary were clafled amongft per- 
fons of ^f^rvile condition, which was the only pooiflimenc, or ra- 
ther the ohly difgrace, they underwent, unlefs indeed they had 
been found guilty of fome crime or offence^ which was punifhed 
according to the nature of the delinquency, as may be feen in the 
feaond, third, and fourth Jaws of Atbelflan^ and in the third of 
Etheifrtd^ in Done of which laws is there the leaft mention ^f pQ. 
niOiment by tmprifonmenU 

f There is no fuch court, nor even any fuch word as " Torn" in 
the Saxon laws, nor indeed is there any word in the whole law* 
language fo little underftood, or that now requires fomuch correc- 
tion as this. In order therefore to trace it up to its real original and 
true raeanj,ng, it is nrceffary to obferve to our readers, that King 
John in one of the articles of the great charter grants •* qued nee 
miiquis vicecemet vel balivus fuus faciat T jl kmih v m /uum fier 
hundredum nift bis in anno*'"'' It is here in this article we 6rft meet 
with that ponfenlical phrafe of ^^r/]^/ Tourn, fuppofed to be 
conveyed in the word terminum* The antiquity of the character 
in pvhich the eriginml charter of king J^hn wM written occafioned 

latnj 
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kings at their feveral acceffions publifhed by J 
proclamation their feveral la^s; as appears by 

Lambert's 



many igocrantcopyins of it to write tnrnndi inilead of ttrminumi 
other copyifts too there were, who though they underftood the 
trU5 meaning of the word terminum^ yet by an abbreviation wrote 
it terun : thu« between jthefe two models of copying this article of 
the great charter, the word terminum was fo ufually written or 
abbreviated into the word turnum^ that when this great chaiter 
€amc to be confirraed in the ninth year of Henry the third, which 
was only eleven years after it had been firft obtained from king 
Jobn^ the word turnum was inferted not only in the original con- 
firtnation itfelt, bat in all the copies of this renovated charter, I 
have been more particular in reftoring this word to its true and 
tznabbreviated orthography, becaule (fays the annotator) I find that 
Mr. Jufiice Blachjione^ in his elaborate edition of the great charter, 
hath not only omitted the whole article in which the word termx» 
num is inferted by king Jobn^ but he has alfo in Henry the third'* 
confirmatioa of ic copied the word turnum, not as an abbreviared, but 
as an entire, radical word itfelf. If we take the word turnum as 
an abbreviation of terminum^ as moft undoubtedly it is, there will 
not be found either in Johns great charter or in fienry the third's 
conArroatioa of it one fingle technical law-term but what had been 
in common ufe, in this kingdom, not only at the time thofe two 
moft important grants or declarative ivarranties were promulga- 
te(J, but for centuries before their promulgaiicn. On the ether 
hand, if we are to conHder turnum as an unabbreviated, r^idicsl 
word, we muft then fuppofe our anceftors totally ignorant of the 
Latin technical words then in common ufe in all their law-inHru^, 
raents, and that they Itept oat of the road of pure latinity, which 
the word terminum is, merely to irtroduce a barbarous phrafe, un- 
aathenticated by any preceding -ta//« writers f itfier in this or in-any 
other country, and that too at a time whtn either the word iter or 
perambulati* (bo:h of them then in common ufe) would have 1 cen 
technically clafiical, and fully cxprefTive of the meajiing they inten- 
ded to convey. But our own annalift Mattbe<u) P^ris^ a Benedict 
tine friar in the monaftery at St. Albans, who was contemporary 
with John during his whole rbign, and who alfb lived to fee fortv- 
two years of the reign o^ Henry <he third, hath put this matter pad 
aUdirpute« For in thec«py oi Jcbn\ gresr-charter which this ac- 
curate annalift hath given us, he writes the word terminum at full 
length. Inthefirfl: printed edition of this author's works, ihe fame 
accuracy hath been happily ohferved, and here lies the difference 
between the^mannfcripts of f ur antient law itf//» authors (luch as 
Glattvii^ Bra£l9n, zv\6. Fleta) and thofe of our antient Zfl/;» hi^cri- 
ans, namely, that in the former, their words are generally abbre- 
fiarrd, while in the latter, they are as generally written at full 
length. This difference in the manner of writing one and the fame 
word fvfHciently account* for the blundering adoption of the word 
turnum for terminum, which miftake will flill appear more liable 
to happen, when we call to mind that in cur arcieut court^hand 

writiog; 
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Lamherfs Saxon laws under the refpe61ive Saxon. 

(Where 
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•wrjiingthtre is very little difference bftwenn the form of the feve- 
ral letter? t, }}, m, n, e, i, and that the letter ** i '* is 'written 
withoat any tiitle over it. Thar Urm/nutn, and not that non- 
fenfical word *' iarrufpi^" is firfc> orthography is further and in* 
controvertibjy confirmed hy a rran^cript o{ Henry the Firrt's 
charter, which was the bafji of king Jebn'^ Magna Charta. This 
tranlcript is dired^ed to Sampfon^ bilhop of Worcejier^ urfon of 
Abcct, and to all the French and EngUJb barons of JVerceJlerJhire^ 
and runs in the following words: ** Hciatis quod coacedo et prt" 
cipio^ ut a modo ccmitatU'S met et bundreda in ILLIS Locis et 
KisnEM TERMjNis fcdeant^ J* cut federunt in tempore (JauQi) 
rei'is Edtoardi^ et nen aiiier.* Belide"., if we had neither this 
record of our firll Henry, nor Matthenv Tarts* s copy of the great 
charter to afljfl ur in detecting this ertor, we might eafijy difcover 
it Jn the Word terminum pcji pal'che et iterum peft fa&um fanSi 
Micbaelis^ which we literally cranflate, and even at this day call 
Eajlrr and Michaelmat term.' And as thofe ternns were ia 
thoi'c day: ^egun and ecded in one day by the fheriif ^^r hundredum. 
(in thti Jingular number) lo it was ennphatically called the (heriflfs 
day, agreeable to which depotninadon we ftill call an entire term 
only one day, in law, or one law-day. Judge Britten, who was 
contTeraporary with iWxii Henry the thir»l. in his book of the law of 
England \r\ the French japguage exprefsiy calls it ** jeur de vifc"* 
*• jeurne de vifc,^'' and then, giving the realon why it is fo called, 
adds '• cee que eji apelle devaunt le wfc jour D£ vise eji ap^ 
pelle veux de frank pUgge en court de fraunk home^ et en fraun^^ 
chifes €t e hundres, A quel jour le vifcete face jurer XII. drs 
plus faget^ et plus lea.'x. et plus fuffif aunt m de tout U hundred*'* 
But as ihere at firft could be very few copies of this book, it feems 
very probable that the few perfons who were in polfefllon of it mif- 
took the word icit> ne de tjijtconte for tcurne de vifconte^ and thus 
confir'TK^d the egr*»gious b, under that had arifcn before by abbrevi- 
ating th^ Latin word terminum into that of turnum^ or teurnum as 
it has ever fince been indilcri.-ninately written. It is on this ac- 
count, I tr.l:e it, that it became recelfary about aoo years after- 
wards: to explain v'.hat v.a.nr.eant by thit barbarous, unintelligible 
w^rd " tcurnuin''' vvhicli si(.cv>r'ipvr'y was done, in the firl year of 
Ednvard \\\^ Irurth 'o which rt.'j^^e it is clearly explained to be 
a Lavz-dav , rnd thu the wrrd v.as rfftired tg its true and origi- 
nal meani^p,, nd con:«2suentIy fhe true and original orthography 
of it oiigh- lo have been readopu 1 by Mr. Judlce Blackfione in his 
editi<^n of Henry tl"<e third's confir- laiion of king John*s magna 
char-a ; but 1 muft ^^vi;^^out ofFencO heg leave to obferve, that 
the confirmation befoie m'-'niioned, frcii which he took his copy* 
is a^«r/tftt/one, and f^rrious in every a-^cicle which either makes 
an addition rn, or djmi-'.uiion of, king ^ehn's great charter* For 
Mattbe'O) Paris exprefhiy infifts that the charter of King J«bn and 
the «oDfir»iJation of it ^eleven years afterwards) by his fon Henry 

the 
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(Where there were feveral clans in one fiiire, 
the earldom was placed in the perfon who had 
the greaieft clan in number and riches ;) f but if 
there were other lefler clans not under the fnme 
head or confiny, they were divided into § fatra- 
fias, or hundreds, and the lord o{ {uch fat rapia or 
hundred arrayed his own men, which were there- 
fore 



the third, were/* NULLO d'tjfimilet. And the authorltv of that 
SngJi/b fitdorian, who frotr. his local (ituatic n as a monadic rr(i- 
dcnt all his life-tioie fo near the feat of action as the monaflery of 
St. Jtl&ant was, mufl neceftarily have feen both the one and the 
other, aad who, as the moft accurate as well as celebrated hiftorian 
*>f his o^wi time* hath carefulfy tranfiriitt^d tof>ofterity, an exa^ 
faithfal copy o1 "the great chaVter iifelf, «nd yet hath not handed 
down to VL% one fiogie article oi Henry the third's confirmation of itj 
Adding, fora very good reafoo of fuch hi^ fiience and total nmin>>n, 
that " ch4irte utrorumque r^gum in nullo invtniuntur dijjimiles,^'' 
The authority, I fay, of an hiftorian, whofe veracity in the fnnple 
fiatement of fuch fa^s an came within his immediate knowlecl;,e 
«nd his own ocuUr convi&Ion hath hitherto very ju;1Jy ftood ur- 
ftaken and nnimfeached, qoght not to be weakened by ground lei's 
faggeftions or improbable coiije^res. If fporious copies have of 
late leen miftaken for the authentic copies cf the charters, it was 
oo more than what Sir EJto^rJC^ke had done before, which hiA 
error, togetlier with his iuperficial trn€ture of the Saxon lav?s, led 
that great lawyer (great, I mean, in ihe knowledge of mere Jia^ 
tnte law) into many errors, as may be frequently fsen In his cx- 
pofitionof (what he calls) the Great Charter, and alfo in his fum- 
mary hiftories pf the feveral courts of Parliament, Chancery, 
King's fiench. Common Pleas, and in particular of his Court of 
the ToujiK (as after LambarJ inA Kitcken he writes it) and his 
Court of the Leet. 

J Not all the Saxon kings, for we have only the lavs of eleven 
Sax9m iDonarchs, and thofe of king Canute the Dane^ all which 
feveral laws were not publi/htd by proclamation » bur, on the 
contrary, yn^x^ promtiigated either in l-cme^reat national fynod of 
the clergy, or in the Eefie^oyffe, which was a national council, 
in contradiftin<5lion to the Folcmote, which was only z pre^ 
x/ineial parliament. ' 

+ So much of this paragraph, which J have enclofed between 
the parenthciis, hath been refuted in a pi eceding annotation. 

5 There was no fuch nominal divrfion of dominion or tcfi'^ory 
as that of aySj/r^/w, and what gave rife to any fuch notion, is the 
Latin traniUtion of the word ** eorle" which in the laws i^^ yitheU 
^^ff^istcanflated by the word fatrapa : but the word eorle \^Sax»n 
Signified the firft civil magiflrate or judge in the cgunty, and it was 
- not his office to array his own or any other men either in the 
coootj-courty or hundred court, as I have already obferxTd, 
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fore leets, | and faid to be takenaut of the torns; 
and in this array the articles were, given in charge 

' - as 



II True it is. there was io fome few provinces fach ft territorial 
divifion, aod territorkl jurifdidlioa as by tbe Saxan was called 9, 
Lel5, but this divifioo always contained the third part of thecoan- 
ty or province, and confequently bears no refemblance or affinity 
to what we call a coart-Ieet at prefent, nor does Kifcben, who haa 
written an exprefs t^eatifeon this court, giveu< the lealt idea of its 
inflitucion, or or its real and true name. Sic Edward Coke ^ who 
has alfo written a fummary hi (lory of this court, advances nothing 
but inconfiftencies, cbatradiiflioas, and puerile conjedtares^ havinff 
no foundation in hillorical truth, and his whole comment npon ic 
may truly be faid to be an ignetumperignotiutx but the true name 
of this court, if orthographicaiiy written, is the court of the iit» 
that is to fay the court of the little (or petty) jury: for lit, ia 
the old Saxen language, is a diminutive of the adjedlive little. The 
inflitut ion of this court, uoder its prefeot denooAination, is imme* 
diately fubfequent to kiog Johns great charter, for the counties, 
barons and other great-UndhoIders of thofe times, having compelled 
their refpe£tive villains and flaves, to uoufual and unaccuitomed 
taflc-work, and no perfons of fervile condition being then deemed 
worthy to be admitted to take an oath in open court, and being 
thus deprived of the prote£H>n of the law againft their refpedtive 
lords or maftcr;, a new article was devifed and infer ted in the 
great charter in their favor, the article is the 23d, in which it is 
e ft abllflied forever, that '* nee homo diflrlngatur faeere pontes ad 
riparius, jtifi qui ah anttquo et de jure faeere debenU " the 
reader is here to be informed, that the word ** homo" ftanding 
without the adjandt of liber, probus legulior melt or ^ legalis or 
eapitalisy always fignilies a ^jorfon of fervile condition, which claft 
as in the laws of yilfred mzy be feen comprifed ** the^eop" and 
•* the E'ne-rifhcum.'* Now there bafe and fervile perfons be- 
coming by this great -charter admiffable into the hundred court 
on certain occan<^>n3, it drew down a kind of contempt and derifion 
upon the court itfelf, infomuch that the tnajores harones would 
not attend at all. and therefore they afterwards obtained an aft 
of Parliament to be excwfed from their attendance ; and Jhe next 
clafs of freeholders imitHting, in fonne meafure, the amajores ba- 
ronos, would not toll with the Itffer fresholdersj and thus the 
coUrt became divided into clalfes of jurymen, namely the Grande 
Jttry, which as Briton clearly informs us was coHipofed of twelve 
perfons des plus/ages^ et plus lealx, et plus fujjif aunt set de font U 
hundred : which the jnry, whon we now call cbe pettv jury* 
were fworn (a^ the fame learned author obferves) par decentutr 
ct par titles queux lent prefentement ferrount as primers xii 
juroifrs fur let articles dont ils ferront charges par eux*"** and 
here we have the origin or firft inftitution of our petty Jury, 
which jury, as they v«ere now and then obliged to admit villains 
menial fervants, and other perfons of bafe aod fervile condition 
amoi2g(l them, and that too upon the oath of vile flaves, it tamed 

thii 
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as at the torn. § In boroufbf wbere there wtJsik 
great numbers of men in walled towns^'jhey w«re 
arrayed by the confinics and h«ads of the clan 
within the town ; and therefctfe ^very ward had 
its proper alderman, who was cho&n and ufit 
impoled by the prince. 

In every decennary there was a frafofitui or 
I conflable chofen in the torn, and f^fjpeSivc 
leetSywho was head of the decennary during the 
year ; thefe were thofe that had the Oaff ; aad 
therefore fometimes called t borft^kUf s> { tkh'* 

' iag 

I it III! i I I I ■ I ■ tf f I 

thjc JDiqr into fuch contempt, that io derifioo iC wtt called th« 
cotirt of the lie, that is to fty, aot cbe Uttl«, but tbeleTi chta ill* 
tie cpart, wfaneh h^ corrmptios k cftlUd thr coiut of tke leec. 

% K borough or bacgh m» it is written in the Smxtn !tttgvfl§e» 
was the proper tppeliation of what ia /«//« is called JicinlUL of 
^eurUy and what we in £ngli(hj^at cbis day call a dteesoery wbiib 
alwtjFs confided of ten familiea, each perfon in the dcoenaary 
bein|; what we now underftand by the word freeholder, and ac« 
tordtngly in the Saxam tongue he was called a fri-borgcs-mon \ if 
more than one decennary lived m the fao»e. towa, it then gptperai- 
ly came to be a walled town, |n4 the chief magiflrate of foch 
waJIed town had the title of EaIbof\minan«, and had the (kmtf 
mie in fnch walled town as the Eo|\le bad in tht eevoty. 

H The conflable was ooc the headman of the decenoar/, fee th* 
' tithiogiBanor headboroughmao was a r/W/ magiftrate, whereas, 
on the contrary, the conflable was a military officer, and had 
always the cuftody and gnard of fenae caftle or othe% and to him. 
fXiffficip, belonged wh«t the French call iaute mfiytMtu,tt hmffit 
juflice', bat thei'e conftables or Caftellains, having grofsly a&ufed 
their jadicial aathority, there was afterwards an article tn king 
^/^ar'/ SM^sa riar/a, injotning that nullw f^nfiahulariut Unttt 
flmciia eoreme^^^xt likewife explains a paflage in another article 
of the fame charter, where It is ellabllilied, that '* nuUux <0f^ftm^ 
hnlarius diftringat aliq^am mHitem nd dandam dsnari^t pr^ 
cnftodiacaftri : and laftly, it explains another paflaee in the facp^ 
charrer in which the king bindn himfelf, that he wilt not make any 
conftables but of fpch perfons qui fciant legem regit et eam bene 
^•lint 9hjemfare : for it feems thei'e conftables before this charter, 
governed their caftles and the feveral perfons within their jnrif* 
didjba by the laws of the dutchy filA^jou^ as I haveobferved above^ 
and tat per legem terrs* 

t The errors of ?his paragraph have been pointed out already, and 
ameoded, bnt I mnft obferve, the Saxenx had no geneuil co^rt 
^cr tb^ denomination of a Witena-gemote, the ftyle of their 
tcnera] Goucts was either mycelne f ommaa;^e IrO^ef beopena 
or ^ mjcelne r>no^ or be sej-«bdyfse.** 

t the errors of this paragraph have already been corre^M in 
* preceding anflDtacioa. 
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;^ Page 1 2* ing-men, and head borough, as the head of the 
decennary* 

Thofe in the county at large were chofen in 
the torn, before the earl or fheriff, and in the 
leet before the lord or his fteward ; in the bo- 
roughs they were chofen before the aldermen' 
in their proper ward, which was called the 
ward-mote; - and the .aldermen did them- 
felves annually chufe their head or frotpofi^ 
tut ; becaufe being feveral in their refpedlivc 
wards, it was neceffary that there fhould be one 
kead in each townihip ; and therefore there was 
an annual magiftrate among the aldercneii* who 
Qiade up one deccnna in each town^ and their 
ftcepojitus was the conftable, .or>head of fuch de-^ 
cennai the laws were made at the witena- gemotes^ 
which was a general court of the whple kingdom, 
as the torns were of the counties. 
^ Page f z. * The tdrns were thef fblc-motes, and to them 
were fununoned all the decennary of the counties, 
unlefs in leets, to which they fummoned the 
boroughs of the r^fpeflive counties. 

To the witena-gemoU were fummoned the earls 
of each county, and the lords of each leet ; and 
like wife, reprefehtatives of the townfhip, who 
Were chofen by the burghers of the town ; and 
they appeared (by the king's writ iifuing o^l of 
his own court) at the f witena gemote oticc a 
year at the leaft, and generally twice, {viz.) about 
• JSafier and Michaelmas* 

This Law of the decennary continued fome 
lime after J William the conqueror came over, 

and 



•f The witena-genioCe, »s ic is here called, was not holden once 
i| year at le«ft » on the contrary they \yere only holden when tjxe 
kings (and not even all of them) afcended throne] 

J JViUiam the conqueror, as appears by his own code of laws, 
exprefsly con6rm8 the lawjj of Edward the Corifeflbr, antf 
confequently in them this law of the decennary : and this law, 
though it be not carried fnto execution at prefent, yet it (laadu 
unrepealed to thi« very hour . and happy were it for thisitingdora, 
if this law, which, in the above-mentioned code, is eTnphaticatly,,' 
and very ioilly called the " fumma et maxima fecuriias regni^ "• 

was. 
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and there is a fhadow t>f it till this day ;• for whe4 

the people grew numerous, it was impoifible to 

put every man into a decennary ; and therefore 

on the leaft of&nce given they made them find 

fureties, which by the Saxon* law were prcviouf- • p^^^^ ^a 

\y found. So where any perfoh was charged with 

a debt, he might purge himfelf by his proper y-^^ ,j^ 14^ 

fureties^ and this was the t original: of the law- 6^9^ the hiC« 

wager. wry of it. 

The torn perambulated twice every year 
through each hundred^ (unlefs there was a leet, 
from wxrence the J flierifF was excluded) and 
twelve men were impanelled to inquire 6i 
alioffences,fo that the whole inqueft might not 
come from one decennaj and it feems that if any 

perfoa 



was, infte^dof daily midciplying our penal laws, /which we iearn 
by daily and hourly experience hathiaofwei-ed oo other ttA bac 
of filHog our criminal code, maltiplying felons, lead depopolttiof 
tbejaodby tranfportationrof convi^s, or by the more asmercifoi 
and iohunnan policy of public ' execotioos of them here «t home, 
happy I fay were this decennary law revived, and carried again* 
with vigour and effect, into execution throughout the whols 
Bricifh empire. 

f The marginal hote here referred to does by no meana give' 
the reader anything like a hiilory ofthe original or the law-wager 
for this mode ot determining ruics and actions by battle or duel 
is not confined to actions of debt, but to any adiions in which the' 
plaintiff hath called the defendant a liar, or a trayt6r. The 
origin of it was founded upon the true principles of a miiitary 
government, in which it was deemed more politic^ aftd more for 
the public good, that a coward fhould iofe his debt, or other adlion » 
than that a man of tried courage, and milh^ry dexterity IHouid' 
appeal to any other judge but his own quarter-ftaff ; for that was 
the weapon the combatants fought with on thefe occafioos* 
N. B, This mode of determining all (brts of actions cif debt withour 
deed, may ilill be infilled upon, except in fuch cafea where it is ta- 
keoaway by fome fpecial ad of parliament ; and it h at the optioii 
of every defendant (except as above excepted) to be tried, either 
by his counxry or by hia Uod i the latter trial iathfs waging war or 
wsijer of law. 

X The Sheriff" could not be excluded from the ^e/ or Lit, 
becaufe it was holden^ as BrinoH rightly obferves, Jivamt k m^i 
€nJ9urHt de vifc^ If the author of this introdudioo has any meaa<' 
Ing, it is, that the fherifTs authority in the lit ceafed, and was in-r 
ilantly fuperfeded by the jaftices in eyre combg ihto the countyd 
X The triaf by bmple ordeal was for thelti, but nofribr elM 
trioMs. 

b » 
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pfirfon was prefented by the jory of his hun- 
diped he was to purge himfelf by f ordeal, in the 
room of which the petit jury was fubftituted after 
the conqueft ; and if therjB was favour or affe6lion 
(hewn by the flieriff, or the fteward, there was 
an appeal to the king's court ; and it appears by 
the Mirroury that f Alfred animadverted very fe- 
verely on the judges of courts that had been guilty 
of injftftice. 

»Paee XA. * The - Alteration upon the Conqueft. 

When the conqueror came in, every perfon 
found in arms againfl him forfeited his whole 
eftate, in which he placed his Normans^ and com- 
pelled all thofe who were not in arms againfl him, 
to take out patents of tiicir lands to hold of him- 
felf : in order to this he made a general furvey of 
the whole kingdom, which was called J domefday; 
and from hence it is, that we have fuch an inno-^ 

vation 



f By the word judges we muft not here underftand the jadMs 
of tbs kim^^^encb, Camm^H'-pUas, in eyre^ or of affize\ hot the 
judges her» alluded tp* were the zeporans, who had judicial au- ' 
t^ority in. cosjit) -courts, and huli^red-courcs, and of thefe )udge« 
Dp lefs (baA 3$ did king A^red^ in one year^ fentence to be 
btnged » . hefides degrading or imprifoning fevte others; fer the 
f«v«ral crime»of which AJfred injind them ruilty, W</. Andrevf 
HorQ*« Mirffour in his article of theabufes or the cnnmon law. 

J WillMm, duke of iV#^OT«if({r, on his conqueft of this kingdom • 
Ibttod. the-landed property already parcelled out into three diyifions, 
oae thftHfaiid fire hundred thri-thing« or leths, hundreds, wapen- 
tac3» and. bnrka were the proper, unaiienabU lands of the crown* 
•bont twice> the number of lands were, by this ancient divifi.m* 
•IJoUed to tfa« church aad churchmen, the churchmen held one 
liiird of thefA lands, for the fnppbrt of themlelves and their i ef* 
pj»£kive dtgoitiea; and, for the expenditure of which, they were ac- 
MQjOUhletoDo mant tsibpthe two remaining thirds, the clergy 
held them in trufi^ for the fpecisl purpofes gf giving doles or 
fhvitjta the fall muoodC of one-(hir<l, and of expending the other 
ikif4 ihbBildiog new* or ia betutifyine, or repairing old churches ; 
M to tl^ third divifion of property, which comprifed all the landt 
not oChenwifi^ impropriated to the crown or the churcheii> it was 
tlkiCted to thejvrK/Ar nobloa» whch word inchtdtd every fecultr' 
ftf f<tD, who WM aot of fer? ile coaditioa. 

T1« 
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vatioaof the law in this period; and whereas the ' 
Siwm property was either allodia, which the Cc- 
vilians call in faUdo, and defcended to all their 
children and collaterals, :and was by them called 
Bochland, and was held by charters ; which wfi$ . 
originally invented by tbe clergy in feeuring lands 
to their monaAeries ; or elfe t Folcland, which 
were eftates for life at moA, * and were held by • Page 15. 
vaflals from the great lords by dertain fervices^ 
or works; or elfe were earldoms of counties^ 
which were held by the king without fpecial 
charter, for the gathering in of his pro- 
fit^, and adminiilratibnof juflice, and were ge- 
nerally for liie, unlefs forfeited for mifileineaii- 
or, and often granted to children^ where the 
anceilor was meritorious. 

The crown-Unds were carefully regiftered in )|« "opl^4lf ^ 
therefore they wete Called tiocitland,' which fi th^ 'f^ .rah)|-M 
^ookUnd. Thefe Bocklandi u i ftid above; WeD$ b^Mil c»ifttUl 
confticntion, unalieatiibie frpm (be '^rown* But tiie ^ajly SMie0m kiBKS, 
by the help of their lawyers, found out an.eafy method of etudnig 
this ioftitQtiod; Forthdy gave or- detffifrd chxytitk ^rttons of thefe 
lasda to iheir own iqale relations for ^fe, ivHn ipecttie ' remaindert 
over, and by always referviug the reverllpo to themfelvest and 
making the grant ID the ifno (I public manner pofTible, and that too 
^y a wrKcen tranfcilijit fr<im eke crowB-b«olr« ot regifter ; it was 
deemed ,th« kings had not <l«pa|rted fro/n, or div«Red ihcmfelvet of* 
any part of their Bocland» becaufe the crown ftjll had an e,fttte 
therein, ^he laft will and tellameiit of king M^yid it a 'cwnfirmAtioii ^ .4 

that Bocland canld onlybe given or devifed b^ a ITing, 9tA fu% 1md» "• .'. *' 
•s 1 have faid before* The domefday hook o( the coh^^aeror, w^as 
nothing more than a new itocland, and % new one becanse abfolotely 
neeeflary, besaatethe fever al denominations and defcriptioiis of tho 
•rewB-lands, underwent a totai reform«tioa or.ftlle/'^itioa, a&d cdn* 
fequently new patents became neceflary . 

t Folcland was only a fubdlvinon uf that landed pi-c'perty, which 
iperfon of free eftate detnSfed ekher to fothe etar^l at-att annaal 
T_ent, or ^wfeich he ippo^iioned out for the foppirft of hit own hdnP. 
hold, and alTo for that of his Tietwat, afterwar4s called vliloina, 
thefein the Ntrman reigns, and efpecially in this, the earldoms of 
coantie's were always holden by fpecial grants in writing J have 
feen many pf thefe charters, they are very fhort, and are generally^, 
coocbed in the foUtfwiaS form 1 ** 1 WtlHam, irnamed the fitftard, 
king of England^ do give and grant thecooitty of A* t6 i5« nnd his 
heirs for ever to be: holden of me and ray heir« after the fadie man- 
per as it w^s hokiep by i>. his predeceffor*'? 
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Firft,Chirttr All thefe the conqueror made feudal, and to 
s^'d AU ^^^^ of himfelf hereditarily, generally by knights- 
dial." * fervicc, which had the fruits of wardfliips, marri- 
Third, Sheriff- age, and relief, that he might keep up the depen- 

si!^. Incor- ^"^® ^^ himfelf. 

porated'tothe Where a townfhip had lands, and fubfiAed be- 
Suu^ fore with a t provoft or inayor, as the city of 

l^dbv and cinque ports^ thefe lands the con- 
queror gave to fuch and their fucceflbrs, by the 
t Pace i6' ^^^^^^ ^ contributing * a reafonable tribute to- 
/ wards the wars. 

(He alfo confirmed to the monafleries, and to 
thebifihops, lands either .in \/ra;zi&a/iROf^»f or ^r 
ifaroniam, according as the charter runs. 

Froqi /he,J9Lce it vas, that all lands were held 
mediately or immediately from the king, becaufc 
every body was obliged to pafs patents for their 
cflates^and this the conqueror made to be held by 
f^tiifs A*^ even the property of their *ertates 
might depend upon their allegiance to him* This 
prevailed cvcry-where fave only in Kent^ where 
. amongft other cuAoms they had that of the father 
to the bought and the Jon to the plough, which fir ft 
extended to fave them from all forfeitures ; but 
afterwards was conftrued to extend to felony 
only ; and thefe privileges were allowed to Ken- 
tijh men by the grant of William the conqueror^ 
♦ Page I7«* Whether * they oppofed him and made this an 
article of their fubmiffion, or whether it was an zSt 
. of grace obtained by Zanfranc, archbifhop of 
Canterbury, and Odo bifliop of Bayeux, who were 
fettled in Kent^ is uncertain. 

Thofe that held immediately from the king 
^ere called his head tenants ox in Cafite, % ag hold- 
ing 

+ The ttd« of the chief magiftratetyf X#»«/»n wts not tb«t'of 
provoft but Po|\tef\ekan or port r»eve. 

. } TheOe.tcnants in ra/t/te were fixch perfens as held the crowns 
lands, immediately noder che icinf; ; jf t^y held ao-efcheat, thef 
Tvere not [>ropcrly tenants in eapi/e, becaufe the king himfelf was 
net the chief lord of fuch efcheat, he waa only lord/rr attiJffM^^ 
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ing from the head of the goYernment, and gave 
out under^chartqrs to their, vaffals ; but ftill they 
were under fubje^iion to the king ; and upon 
any tre^fon committed, the feuds were forfeited 
to the king, and not to the lords, becaufe they 
ought not to receive any into their lands, but 
what were faithful to the king*: 

In the court above he altered ,the manner oi 
proceeding : in the Saxon times in the witena-ge^ 
mote, all matters both civil and criminal t ^ere 
then debated, aslikewife the revenue; yet idr ci- 
vil and criminal matters * they were only a court * p^ge ifw 
(in the iirft inilance) for fa£ls arifing within the 
county, where they fat ; iHit by way of appeal 
from the injuftice of other officers they heard 
caufes from all counties. But William the con<r 
queror only caufed the ftatesto recognize him^ 
and had not thofe. annual parliaments), fearing 
that being all ^ftglijk they might prove danger 
reus; but he eftablilhed a conftant court in his 
own hall, made up of the ofBcets of his palace^ 
:ind they tranfa£^ed the buiinefs both criminal and 
civil, and likewife the matters oif the revenue; and 
as they fat in the hall they wsce.a court criminal, 
and when up ftatrs-a court of revenue; the civile, b. Two 
pleas they heard in either court. . ' •Courts. 

Thefe courts confifted of the Jujficiarius, who 
was in. nature of...preficjent, and called cafifalis 
ju/ticiarius toiius Artgli(e; it was he who * chiefly * pjigg j j< 

/ determined 



•f Matters civil and- critninsJ were debated in the free-borotiglfc- 
gemote, the handrtfd gemote; the trithlnght 6f leih gemote, tn^ 
in the fey re gemote, but in this witena gemote (a« it i» errofie- 
oufly called) th<| bafiaefs was- to promaigate a cooftitQcion or 
whole code of laws at one and the fame tithe. 

i The contrary of this poiition appears thronghoat the vthiHe 
of f^iiliam the Conqueror** own e^tijf/tutipiif which is an ampl^' 
compleat confirmation and re-eftabfi(hment of all, the fft>»9, as well 
as the annnaj, or rather femeftral, parliaments of Edward the 
Confeflfor. H»c qu»que preeipimut (faith he) ut tmna babeMnt 
et icnent leges Ed<wardi regis in omnibns rebus, adjunSt^ kii 
qums CONSTITUIMUS ad utiliutem Amghrnnu 
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determined all pleas^ and vith him fat the chan- 
cell6r<,f the treafurer, conikble, } marfhal^ fenef- 
chal, and the chamberlains. 

No caufe of confequence was determined with- 
out the king's writ : for even in the county 
Murt^9 of the debts, which were above 405. there 
iffued a juftlcies to Xht fheriflT, to enable him to 
hold fuch plea, where the fuitors are judges of the 
law and iz£i* 

* So tikewife the writ of right ifiaed out to enable 
the lord to hold plea of lands within his jtirifdidli^ 
on^ for it grew a maxim among the Normans^ 
that no ont could h^ld lands without tht king's patent ^ 
nor fUa above 401. wiibout the king's writ» 

Thefe writs were tefted by the jujliciar, and ge* 

nerally returnable into the king's court, and 

wherever the court fat either in aula regis, where 

* Page 20. they fat on the * criminal lide^or on the revenue, 

. which was above ftairs; if the writ was returnable 

at either of thofe iiltings, as the party appeared 

they proceeded to hear the caufe, and give their 

Judgment : the civil proceedings were minuted by 

the^officers attending^ either in tiie criminal court, 

or in the revenue ; fo that civil pleas are formed 

both in the fovereign f eyre of iiie king, and in 

• the Exchequer. 

Though 



•f Th€ chancellor was not then Ac great1a"w-oflicer.he now k > 
fer Ml province was that of a not»ry-royal, as the very name it- 
felf inporta, can or con fignifyiog the king* and fetler or rather 
fiaUr. figttifying ftn oflicer -Mith<^»«4 to «<a-l all pubiic deco- 
menti, and the ofHce itfelf, wa$ called the Chan-r^^j^, becaufe cho 
leiiig's wax or c«ra waa there kept in*ra£e-caftody» 

J The cooilahle waa an oficer attendant on the king's rcfidieiKr 
tiarj or itineraiit palace« as well as the marflial, fteward and high 
chamibei'Vam, wore ^oafehold officers intrMinced into this ktng/4om 
by iViliJam the Conqo«ror* 

J Thia fovereign eyre of oytr S<tX9m king* ia prtpriis perfonix 
vas only made -once ia<every feven years, and 48 days notice waa 
always prevkMiQy publidltd. See William FloriUgium Juh €ihh9 
11^1 > bttt thia feptenaial perambuUtion of the kingdotv running 
into difij^4 through ihf indolence of our N^rm^n kings, IJ^nry tho 

le«on4. 
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. Thoiighboth the civil and criminal bulinefswas 
difpatched by thefe officers, yet they had fome 
bulinefs that was peculiar to each of them ; the 
jufiiciat prefided in the court as the head, and there- 
•fore called capitalist all patents were formed by 
the chancellor, and the feal put to them, and he 
had the cuftody of the feal of the court both for 
writs and patents ; all manner of accounts were 
chiefly audited by the treafurer j and therefore 
* in his office the great roll, now called the* pipe- * Page 21. 
roll, was made up, and was a rent- roll of the 
king's whole eftate ; from thence they fent ex* 
tra£\s, now called the fummons of the pipe, to 
each flieriff, who was his bailiff in each county, to 
gather his revenue ; gnd the fheriiF came in and • 
accounted at Michaelmas and Mtf^er, and brought 
in the money from each bailifFwick ; the fheriff 
let the king's demefnes, and likewife gathereii his 
rents and fines alt but the wardfhip and efcheats, 
which belonged to the efcheator, a proper officer ^ 

appoiqted for that purpofe in evehy county. 

The fheriff accounted likewife for the profits 6i 
his torns, hundred courts, and wapentakes, knd 
fometime^ they farmed tljem at •(• a certain rent from 
the crown. 

To the conftable and marfhal chiefly belonged 
the care of matters of honour, war, and pejice ; * * Page 12. 
and therefore all J foreign fa£\s commitied hy 
the kind's fubJeQs were referred to them to de- 
termine 



frcond, in the ye*r 1176 revived if m fome degree^ and inftcttdDf 
fujoining our kings to go this ftepteiinit} <rircait in their pmper 
perfcns "t a .^reat coanctl then halden- «C NcttingkQm^ *' Rx 
^Jfenfujtiii fi^i H^mrki junior it et magnatum Angfia regnum iu 
Jfx di^ifit partes, e^rumque finguUt tres ccnjiituit jufticiarics^* 
-And thefe judges in eyre were 10 go the circme for the future \ti- 
ilead of our kingtf ; and here we have the origin of. the ioftitu^iiiQ 
-of iafticen in eyre. 

T The citizen* a^ Lpndon Carnned the fl^erifFwick df the ccxuoef 
kA Middle fex ^x. the rent of 300/. per anu, which is the precife 
rent they pay for it at this day* . 

J Thefe great officent of ftate had conufance /)f all trials /4r 
huttsil between fubjeft aad fubj-fl mitiip the realm* 
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termine according to the law of nations and of 
armr. 

From the beginning of the holy war, which 
vras foon after the conqueft, there was a common 
law of nations and arms that went thro' all chrif- 
tendom, and the honour of knighthood was uni- 
verfal- So like wife in Richard thefidt's time the 
laws oft OleroH^ tranfcribed with fome variation 
from the /«f,ir jRhodza, were brought into this king- 
dom* 

The common law of nations and arras was flip- 
pofed to be bell known to theconftable and mar- 
ihall as attending the king's armies ; and therefore 
thefe matters were referred to them. 

The quarrels and difputes between the king's 
*• Page 23- menial fervants were "* determined by the fenef- 
chal and marfhaL 

X The marihal was alfo to keep prifoners, and 
take care that no indecency was committed in the 
king's houfe. 

The 

m ■ -ii. ■ '■'■■■ 'I I - 

: + The U«n of Oler^n were abo'ifhed by king Joints Magns 

**' Cbarta. For our cjirlv Norman kings having very great and ex- 

tenfirc dominions in France , and Oleron lvi'>g wirhin that domi- 
nioo, and being entirely under the goveromr t of Fier.ch laws, thofe 
Uw« were declared to have no force mr autKoricy here in England* 
For, w'h?n it is faid in the great cl-arter that T:em9 imprij'en.tur, 
&c. ni^ per legem terrse, and in nnother article of the fame char- 
ter, nifi per LKCEM RBONi. the phi afes Ux terr^^ and lex reg^ 
«, are to be lakea a^id underflood ennphatically there ufcd :n ex- 
preft contradiftindtion to the lex NcrmandTta : or lex Acquitani^^ 
or x\it lex Andinogttvia (i.e. Anjou\ at! which French laws a« 
ivella^ the French modes of p'eiding had as it we'e cufled the lex 
AEGNi. But at only thefe French la^s and not \\\^ French 
mtJet. of pleading in our law courtu were aholifhed by this great 
charter, fo the French modes of pleading having not been literally 

• abolifhed at the fam^ time, thiB charter waa afterwards inter- 
preted according to the letter of Jt, and this i« the reafon that the 

• French mode of pleadintr h th continued in a great meafure even 
to the prefent times. A' B» Ry the lex ter^ge^ and lex regni \% 

..uoderRood the laws of ysVwar*/ the ConfefTor confirmed and en- 
larged as they were py JViiliam the Conqoeror r and this conHica* 
lion or code of laws \% what even to this day we call ** the com- 
mon law of the land/' 

J The marfhal wa< alfo t:i fit in the palace of the Wing, and, 
.thus feated, hear and determine all pleas of the crown arifin^ 
within the ver^e of the court : hpt neither the ratrfhal «dr fenef- 
■chal were to hold pleas, of franlo-tciieitjent* 



introduction: 

The chamberlains were to count the king^s mo- 
ifey, as it came in and iflued out of the treafury. 

The king's fovereign eyre or court removed 
with the king wherever he went, and wherever he 
went the torn in that county ceafed. 

On coming into any county, all matters de- 
pending in^ the torn were brought into the eyre, 
and when there, the record was never afterwards 
parted with; but becaufe the eyre was only am- 
bulatory in the county where the krng removed, 
they found it neceflary that there fhould be eyres 
that fhould go the circuits, through the feveral 
counties in England i and thofe in * their circuits » Page 24,« 
fuperfeded the torn, wherever they came, and /»^^ jg. 
tranfaded all manner of civil and criminal bu« 
finefs. 

They went the t circuits from feven years to 
feven yfears ; and thus the juftice of the nation 
ftood till about the time of the barons wars. 

When the court received any plea, if it was 
matter of fa6>, it was tried by a jury of the 
county, impanelled before the jujliciary or by 
the law wager in debts upon fimple contra^; 
for they thought, if the plaintiff trufted to the 
honefty of the defendant in lending his money 
without fpecialty, he ought to truft his con- 
fcience in the difcharge ; but if it was denied^ 
then the witnefies were joined with the jury to 
atteft the truth of the deed ; this was according 
to the feudal inftitulion, the fares curia figned 
the inveftiture, and, wherever it was queftioned, 
attefted it : therefore * in all pleas of laud the* Page i^. 
method was to produce the invertiture figned by 
the pares curia; but where the invefliture could 
not be found they joined iffue by battle. On the 
writ of right, which was olten the Saxon form, 
the defendant had his choice to try it either by a 

• ' ,/ 

'■ ' " ^ ' ■ ' '-■11. ■ I II ■ — I I . .. . ~m 

t Thefc juftlces ja <-yre v/ere Uid afide by EJtoarJ the ^rft, 
•who in tjjfir ftctd api^ointed jaftics* of i»fTi»e. 
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jury, or a battle i but becaufe the battle was of 
uncertain event, the aflifes were afterwards in - 
vented. 

The battle feems to be a very uncertain way 
of trying property ; and therefore it was in the 
defendant's choice, who was in poffeffion, whe- 
ther he would try it in that manner or not, and 
if he could produce his inveftiture, he was fure to 
prevail coram faribus; and if any perfon was got 
into pofl*effion by forcible diffeifins, they remo- 
ved fuch trefpafs in the torn by an inquifition, 
that fo he who had yiii foffeffionis might defend 
Page a6. the title in the aclion : but becaufe the trial * was 
to be per fares^ the fovereign eyre fddom took 
conuzance of caufes out of the counties; and 
therefore it was neceffary to fend jufticcs in eyre, 
that the caufes in each county might be tried ; if 
dxey did not take conUiZance of caufes out of the 
county where the court fat, they were forced to 
fend inquifitions' to iheriffs, and afterwards to 
jufiices in eyre to try the fafl, and afterwards to 
lend it into the kind's court. 

On the criminal hde, crimes were prefented on 
articles of inquiry, as in the Saxon limes, but 
they did not on fuch prefentments put them to 
their i ordeal , but introduced a petit jury in the 
^lead to try the prjfoner, and therefore the pri- 
foners did not ufe to produce their evidence to 
the firftjury, asUhpy had formerly done, when 
they were put to their ordeals. 
'Page 27. * From thence they only gave the grand J jury' 
" fuch evidence as was fuiEcient to accofcThis was 

a great 



■j: r have already explained this trial by ordeal, and alGo the in- 
ftitacion of the petit jary, or j iry of the court///, I (hall only fur* 
therobfcjve, that the i«w-ivuccediag«, at the time thi« court was 
inftjtated, b«ing all in the French tongue, and the letter / being 
founded in that language like ihe Englifh ee, is an)ther reafon for 
^vriting the word ** /«/" inftead of the true orthography ** ///." 

J This jury was called granj^ becaufe, before they fcparate'd 
themfclvcs from the county couit ae I have mentioned Already, it 

was 
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a great reformation of the law ; for in the S^jton 
times the greater offences were tried by the ordeal^ 
and the leffer by compurgators ; both of which 
were infpfficient methods of determining caufes ; 
and therefore the changing this into a petit jury 
was of great ad v,antage. When thcfe judges in 
eyre itinerant returned, they lodged their records 
iathe king's court of Exchequer, manyof Mhrch 
ftill remaift; and f6r the fines and amerciaments, 
which were in fuch courts, procefs went from the 
Exchequer; and therefore On the divilion of 
the courts the record of the fines and amercia- 
ments were kept in the feveral courts, and only 
cxtrad^s out of them were tranfmitted into the 
Exchequer. 

* But the juftices in eyre had a larger autho- • Page 28. 
rity than any of the other courts ; for when the 
caufe concerned the king*s revenue, they could 
give day into the king's fovereign courts. So 
that the Jufticiarii iiineranies were fuppofed to 
communicate with the jujiiciarii refideniesy and to 
fupply their places in alt the counties where the 
fovereign eyre was not. 

As ^e torn was ambulatory through the whole jfnu 14. 
county, fo the king^'s court originally peram- 
bulated through the whole kingdom : and after 
the conquefl-, when the kings difcontinued the 
method oi making their circuits through the 
whole kingdom, they then appointed juftices in 
eyre, who went in their ftead with a delegated 
power, but were always efteemed part of the 
king's, court exercifing their jurfCii^ion within 
the coaoties; but being no more than a * dele- • Page 29* 
tated power> there was flill a writ of error from 

ihtm 



WIS compofed of all the epifcapi^ camitet, ^icidtmint , ^iearti^ 
tfntuarii, MermnitHSy pr^feSi; pmpcfiti, har'tnes^ vavajcr^j^ 
itn^rroii, (jf ceScri terrarum d^mini comitatus ; but this lira n J 
jiry beJDg afterwards cxcafed rheir attendance on this coort by a 
Tpcc'iladl of parliament, the grand jqr.y of the prefMC tiwrk 1» 
<cffipofed only €1 k flights and other frcehclder*. 



I N T R pl> y C T I O N. 

them before the. king himfelf, and in the palace 
of JVefiminftef^y where the feat of his chief refi- 
dencc was, there were refidcntiary juftices, who 
heard and deteroiined all caufes in the king*s ab- 
sence ; but there were often co.mmands given \o 
bring fuch plea before the kin^ himfelf. \ 

The jnflices in eyre had feveral articles, whicjh 
they gave in charge, and proceeded upon, arid 
lords of liberties came the firll day and made thi^ir 
claims, that they might hold pleas within tKeir 
franchife at the fame time, and that the jurifdic- 
Cofttinual claim, tion -of the eyre might appear, and when the 
charters were loft thofe claims were allowed as 
evidence of their franchife. 

The marfhal (as has been faid) being to take 
care of the prifoners, did attend the king's court; 
# Page 30. ^ut when the juftices became * flaiionary, there 
was likewife aftationary prifon, which they call- 
ed the FleeU 

The jujliciar of England's f power was that, 
which united the king's courts under one heady 
and biiing fo great an officer he was dangerous to 
the government, and obnoxious to the baronagCj^ 
towards the end pf the former period. 

J^ff^ry PeterfoHy made jujliciar totius regni, and 
continued till 15 Johny got fo. great a power^ that 
he became uneafy to the crown. So that king 
yohny from his death, fwore he then began to be 
King of England^ and though there were two juf- 
ticiars afterwards in his reign, they continued but 
for a fliort time; for -j* Peter de Rocker was not 
long in his office, and being a Poitivin was not 

grateful 



•]• The power of this iosticjar, in the abfence of the king 
from En^JanJ, was that of a vice-roy. and ia kia fiagie perfoa 
cewtered the whole regency of the kingdom. 

•j* King ^*J*», on hi« goini to Pettier/ in the year 1 21 3, con- 
ftituted in hi* place iV/rr Sf/ln^p of IVincheJifr (by lay. name J*ettr 
de Rape) j u $T i c i aa of all England \ Huhert 4e Berg0 was alfo 
appointed to the fame high office in the year IZ14, a& W'tliimm 
Karl ^IFeuibrcke alfo wai t;i Che year \%\^. 
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grateful to the Mnglijhy and as to Hu^o de Burgo, 
it is uncertain, whether he \\'^sju/i/iiar,ov not. 

*It plainly appears king John had a delign to* Page 31. 
lay aiide. the power of the juftidar ; and there- 
fore he readily granted an article in the grand 
charter^ that there lliould be refidentiary juiiices, 
and that Common Pleas fliouJd not follow his 
court, but be held in fome | certain place : 

whereupon 



f This article of king John's magna charta hath been totally 
ffiifuDderftood. For when he fays ** communia placita tenetrntur 
in nliqu» certo loco," he only means to reftore to tlie people their 
ajici^nr manner of holding the county and hundied courts, vshich 
bad been ioterrupced by there being two different kings then «f« 
kng'UfUJgtJ m Ertglandi namely king J*hn and Lc%ais the Dau- 
phin oi Ft ance. In thefe .turbulent times, the couniy and hun- 
dred courts foilowed the temporary local palace of the reljfyedlive 
kings. The king had this power of removing thefe great courts 
upon any very urgent occafions, as appears by the foilowing con- 
firmition of a nioft ancient inflitution by Henry the firft, ** Sic ut 
int'iquzfuerat in^kutionc ffirmatum^ J'a/uiari regit imp er to vera 
nuper eji recffrJatiene firmatum generalia ccptitatuum piacita et 
definita tempore certi9 Lpcis per ftngulat AngUa prcvincia* 
€9Hvenire debere^ nee ullis ultra fatigo.tionibut apitari ^ nifi pro- 
prii regis neceilitas, vel cemmune regni cemmedum fdpiut ad^' 
jiciat.*'* 

Agreeably to this ancient inftitution, the barons required cf 
king Jahn, that the county' and hundred-courts, which in thoie 
times were the real and only parliaments of the kingdom, (houhi 
not folirtw the king, wherever he (hould be pleafed to command 
their attendance, but that on the contrary they thould be holden, 
conforma>>Iy to the ancient tuflom of ihe realm, in fdme certain 
place in every county^ throughout the whole kingdom. But rhe 
coftoms of France prevailing then, and being ftill more adapt'd to 
the temper of Henry the third, who was fon and fucceflbr of this 
^•hny he formed a plan to abclifh thefe provincial parliaments, and 
the firft ftep he took to accomplifh his dtffign. was to remove ^i»r/ 
of the boiiners of thefe provincial parliaments near hi*'own refi- 
dence. Accordingly he eredled a new court in tVeJin^inJler-Halt 
for this fpecial pujpofe, well knowing that if he could draw ore 
part of the provincial bufmcfs immediately under his own eyr, 
(where confequenily it wouKI be more fub|e& to his influence.) 
that every other part, worth notice, would Toon follow^ and ihus 
4 refidentiary court, now ftyled the Court of Common Pleas v\a.< 
creeled in Henry the thiid*s reign, (and not in that of his father 
J^hn) and was opened on the 6v\ oi July 1133, v^hich tallre* 
with the 19th year of Henry the third, Robert de Ras being ap-- 
pointed the firft chief juftice, Robert de Bellcbantp^ Rer^in JSr 
Moyutt & R^bgrt de Rtkely^ the other ihieeiudjes- 
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whereupon a refidentiary court was eftablifhed at 
Weftminfter as a landing feat of juftice; for the 
determination of fuch pleas as were merely civil, 
and belonged to the fubjc^h between themfelves; 
and thus began that court now called the Common 
Fleas. 
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T' HE ftiie o£ this court^ IS, PLACITA a^ud 
Weftoipn^fteirjum. <^orflwj Ptiro King iw;///^|^ 
^ Sociis fuisy jfu/fici^riis Domini R^gu ke £a^C0, 
deTetmino $mm WLcYiitV^^ Anm Regni Domini 
Georgii, Dei Gratia^ Magnac Britannlae, Franciae, ' 
^ Hibemiae, Re:^, lidei Defenfor\ &c. fecundo. 
And becaiife all civil caufes between fubjeft* and # p^g^ ^, 
fubieft were to be determined thetrci therefore f 



+ Darios alt the i*ife*« ol onr^SiywJk W, I>»W^. K»9g*. »lld 
«veo to the fcventcenth. year oiHMnrrllh ^*^/^5>l? ^S""^,, w«« 
inftitiited a«-« refldeoAi*Ryloaiioiial..cqMrqjtti^^?w»>f*^f «f/A all 
oleas civil «« well aacrkiuQAl* werfitri<?^ aod, deternMned ip the 
rcfocaive cowities ^hcre the «mf« 9? .»^W«> W« • ^f^ /^iuk^ 
AngUii prif^^msi^rfiii^.uJJu uUra,f^^^Ao,n^^»s agftaru Vide 
teg. H*fl. Primi.. And a^ every wu^t^i^aU jtt<J|cia^patters- Was 
Meoarate diftifld cammMni^y. and j^,atJ,ca^\jvwe heard ?ind^ i^£ 
<i0itoodiffic«4t) 4«Winin*d by a m%H»4ty. «^^A>i9h ;r<?««»^^, io 

' ■ * .wui.. ..- i 1. •• tB^_ 



The Wftory and TroBict 

fhis court was ftiied Xh mmun ia Fbeik^ or Com^ 
fnan PUas: and the word fleas anciently iignified 
the convention of fiales in camfis ; and becaufe in 
thofe conventions of the flates, all caufes were 
h<;ard, deb^ed and deteriniped^ therefore by cor- 
ruption the caufes got the name of fkas from die 
court where they were decided; and therefore the 
court, that was particularly erected to hear and 
determine civil caufes, was called the Court of 
Cofntffon Jtwis* « • « • 

This court's *auth6rity 4$ fo«l~nded>4^n original 
writs iifuing out of Chancery, which are the King's 
mandates for them ^o' proceed to determine fuch 
an4 fuch ^ufe^ ! fps it was a maxim among the 
Ifyrmans, tSiaf'^here AibkAd W-nt> pi;Jo<^editig6'in 

Reg. 179. b. the king's court in Common Pleas, without the 
king's writ; t h e refor e « writ always iffued to 
warrant thiscourt'^ proceedings; and thofe iflued 
out of Chancer% becaufe wh^n the courts were 
but one, the Cnanc'ellor liad thiB feal, therefore 
when they were -divide^, he ftill keeping the feal, 
fealed all original writs : "by wis method the feal 
was a check on the other courts to know what 
taufe was there, and' like wife th^t the fines JoY 
liavihg juftice in the king's court fhoU Id be an- 
fw<ircd in the court of Cfta/irtrif before there Nverc 

'^' Page 3» any proceedings; anid the le for e'*,-Wt7fl fays, JDam 

f leu 58. ,.■ -On^. . ^^^^ 
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fnffH pleas or the pUafure of the community, that Is to fay, tliey 
Wre determined juJicio cammuhitath ijlius^ by the judgment of 
. (hAC fommojucf » ihe ■ffnftnmfdaiod& of pcfippuncing that judg- 
ment WAS expreifed in *tery few *aordt^ as may be feen in king 
mfPid^i^9im*'*^^w Ht^nf^eattmtn,'^* »^4oh-m liiadera-K^^Hih is 
••'ihktit M^<^lif«to iS^." -^-liefteTttrtSp.flhtftiie'wid./irr-^.^r 
' llk^^^ls lfch<^'firJie^^6rd'i^ V/Vr7,i|ft>bami. iifrifadl^ t^s ^^cjfe 
- ttio^e ^ prdrioiitAdiig jud^^ftt ftilloMitkMiet.xo tkis dfty i<i the 
' Hottfe of l^rs, iptf h eltpreiWd ^y » iheuMtnd ^'^ Mmttm*** Ffym 
* there obfervktiddr rtb^intte i>htt the 'vM>r#^i^^flt«»" >i» aa iM)bre> 
trtAt^dn ^f the Wbhl ^«^««rr."«WMeh is iljriMiHmoii«i«<^ thu of ^^«- 

>Piitbh, Mrh^^ftnfy^ a corraptien of the wor6p/actf, or ia Fr«^e 
^ welJ At here in BnglAod, when judgment h given by the king. 



cfthe Court of Common Pleai. 

iamen warxantuti^ fer brevium regis cpgmfcendi, nam 
fine ivarranto juttftii^iionem Hon habent neque coir^* 
tionem. . v! i.. 

And JSriifbH faysy oil th^ eftabliflirteiit of this iritton, o^ 44 
court, that tbejr Ihjlll plead fnch * Common Pleas 
as we ihall co^maoy fhem by Our i'rit, fo that 
the pfoceedtngs on jOtif ili^ritshi^'bis recorded; 

But this is to ht uiidtrftood When the caufe 1$ 
to be between commofl perfort^,^ fWr when an 
attorney, or any pfe'rfon f belonging to the court 
h plaintiff, heTuesby writ of privilege, and is 
fued by bill, whix:h' is in natarS of a petition V 
both which origioally commence in the court of 
Common Pleas, ^ni hare no foundation in Chan- 
cery. ■ " . ■ ' , 

There are tw6 forts of writs, vh. J Breve 

nominatum & innominatum ; the "firft contain^ the 

B i ^ttnei 



* It it well worth otefvibg that B^id3tf«; wh6^wU cOtempHTtry 
with H^ry the thud, in wh<^e reign ^hi« ^ouirt •f Common Pleas. 
i»i8 erected, does not fav^ the Common t'leas rtiiift abfolutety ana 
ne tflTarily be hoWen in Wefiininfier HaIU on the eooitfcry, h^«x- 
pieuiy f»y«. they fhAll heAt)l<ieftWt ftr^mtfttTw " Ou aiUeurR, 
Jaoa noua vouUron* ordin^r,*' or any loi^rjeaifo, ^hert t»e (thcf 
King) ^U 0¥'daiu*'^ 

t Thia mode of rufng a fi^iToia biUngiig t^ tKis ooirt hy writ of 
privilege itcoaformabjfe to|iyHigrjouDd/Ml' ptpop.^ epmmcu law of 
the land, properly fo called. Tht» conimQn law is no other thaii 
the lawa of Edtvardthc Confeflbr Confirmed artd irrHHrged by ff^il^ 
//*» the CfsA^tterok-, in "whieh <^e^ lAiv 39. kw iftter a/ia eflab*^ 
iilifcd for ever. «/ #m»// /ffnta pacem '4«^if^ f»«^« ad gem»ium^ 
fr/ rediens dt getnoto^ niji probatus fur fueriu 

% See the origin as well as the grounds and reafin of thefe 
wriis, in the laws oi Hen. prim, cap. a,9« Si dc nojninatis ^/tfr///> 
f'otlbrevibus) implacitatus non erat^ tunc ifrminb cougrbc cau" 
f0 jm^ praJ€igifMd4e fiacvUaM^ /f^b^ai, i$J d» BopM^atis placiti^t 
ifrmimm n^n Jufspptn^f {nyi t^P^^frtf* M9»r?» i>eyB£eitH) 
99m dfU»Mf^ tSi njfu 9ifnJ^riiy 0mmUm r^^t Jti de qkibus placid 
4im Aoiv)i0«t«inn ffffcftp/r, g^nd again f^p* 46- Si^ui^ a d»minofuff, 
9§l iftfiich piH- (num* ^l a^t^ri^t fuggtfii^npm implacititur ^ /v^- 
m^ff40tttr 4d J^pfrm 4i4s in tpdtm gfimite^t^^ */# ©pi^inatis 'uet iiW 
wmm^ihpj0citi4^ effji /^^ dmino vffdietHr* diff'Kat cmtirapU* 
HtA i^ifi fmt c/ipicikUa) \doimc Ux dtdt^^tu*^ fi^r burgi-Iegmii, 
** ** 4mr i*^ttm d0€fnn^i^fi f^if^nrgi^ et nprnin^nf^r ei pJacfta, 
et inde adfeptem dies refpondeat^ quedt^elit. And Again cap. t^ 
^i^qnit mdMmmfi^^i fmttUtf f»e de nomiiMtls phcilit fecundum 

leg^ni 



Tluf Itijlory and PraOice 

time, place, and demand, very particularly ; as the 
other contains only a general complaint^ without 
-the expreflion of lime or damage ; as the adion 
of trefpafs, which might have been at any time 
don^^ and was intended to defend the eftate itfelf 
againfl the invaiion of.th^e neighbours, and feems 
tfl have been ' allowed thus general originally be- 
fore the difii^dion of bounds ; and therefore the 
t vill only was . alledged where the treA>afs was 
fuppofed to be done; the. plaintiff alfo mi^ht 
CQMUt of any trefpafs committed before the fuing 
put of the original* 
Page 4* * Every thmg, that comes within the compafs 
of the writ, may be comprehended within the 
.declaration; but the declaration cannot in any 
manaer be extended beyond the writ ; for in this 
thf common law differs from the civil law; they 
begin with a libel, from thence there iljiied a 
citation mentioning the plaintiffs and defendants 
naines, and the name of the judge ; and the ap- 
paritor having cited the party, he was to take but 
a copy of the libel. In the beginning he had 
Jblemnes forma, fa that they held ifui cadit in libella 
cadit in caujh ;' but afterwards they changed it with 
leave of the court : but there could be nothing 
of this at common law, where the Chancery iffued 
the writ, which gave the Qofnmpn ^Fleas authority 
to proceed ;< and therefore they could not alter or 
change the natUtc of the a^ion, becaufe the ori- 
ginal 



legem (/. e. legtm Edvonrdi^ alias legtm-e^mmuftimt vulg» diaum) 
placitatus ad diHn c§ndiSmm et ««« vtneritt cmnimm placitffrum 
de qnibus nominatim implacitahatur^ inewrrit tmendathnet^ nifi 
toinpetens alifUid refp€&aV9rit» AHud enm eft Ji quit a demin* 
fuo fmbmoneatur ut H40-vel ilia dit fit ad eum et plaeitum ei no- 
tetnetur, et aliter Ji Ha exprejfe fit maBnttut (/ . e* fumm^nitus) 
Ut ei placitum noti nominetor » ^t* N, B» Thefe Itws of Henry 
the'firft, and the incidental mode of pleading, were the groond- 
-work aad bafii of fcifig JobiC^ Magnt Chaitt, and therefore ar« of 
th^ kigheft authority . 

«|* The Vili Teems to be alledged of neceffityia conformity to the 
%3d article of king J«i^«*i great charter, where it is eftabli(heU that 
•re Villa ntc hetM diftrinxatur, &c* 



ff the Coufi of Common jPUos* 

ginal writ was the ground of the whole proceed- 
ings ; fo that whatfoever could be comprifed iti' 
the writ, however multifarious, might be com- 
prifed in one declaration; but whatever could 
not be contained in one writ, could not be com- 
prehended in the declaration, becaufe the decla- 
ration was to be conformable to the writ. * — 

Thefe original writs were contained in the Se^ 
pjler, which Was a book preferved in the Chan- 
ceryy where the forms of th^ writs, as well thofe 
that were brought from * Normandy as thofe which • Page 5, 
were added by mafters in Chancery^ were tran- 
fcribed : they divided the writs relating to lands 
into droitural and fojpjfory ; and writs relating to 
perfons into thofe ex contraSiUy £^ ex deli&o. Un- 
der ex contra^u was couched debt, which was ta 
reftore the fame in numero; and the other the 
fame in^^czV, br damages ^ and alfo aflions of 
account, covenant, and annuity, S^c. Aftions ex 
deli&o were either for trefpaffes founded on force, 
which were trefpaffes vt & armis ; or upon ixzwd^ 
which were f adions upon the cafe. 

Thefe, whether they were the beft divifion? 

that could poffibly be formed, yet gave the rule 

B 3 "^ of 

f Adlions upon the cafe were not limited tQfra^J only : they, 
pomprifed all fpe^cies of aftions, for which as there was no remedy 
at common-law, A a by the law* of EihoarJ the ConfefTor as en- 
larged and confirmed by Willimn the Conqneror, To coafeqaeojily 
there could be no f9rm of %priti for fach actions found in the re?, 
gifter, hence, when the common-law came thus to be broken 
throogh, it'became necelfary that there Oioald be new writs form* 
ed to tally and fquare with fuch offences and crimes, and the form?. 
jng thefe writs according to the nature of the offence or crime was 
aligned to the proper officer and clerks belonging, to the regifter 
office. But this praQice being conildered as an innovation on the 
ceuMON-LAw, it was thought neccflfary to declare or ena«St it 
law, which was accordingly done in the 3oih year oi Edtoard \^t 
firfl. But this king did not venture to authorife thofe aainns on . 
the cafe, except it were in c»fe« where there was no remedy af 
common-Iaw. Vid. 13 Ed* I. c 50. Super vere fiatutis in de- 
FiCTO LEGis et ad KEiAZDlA. edt'tts, ne diutius querentes 
cum ad curiam venersHt, recedant de remedie defperati^ kak^at^. 
Previa fua " in fuo cafu previfa*^ It is in this ftatute wc find 
the origin, grounds, and boundaiies o£ aflions on the cafe. 



1 

( 



The Hijlory and Praaice 

q£ what could^. or could not> be contained in one 

declaration* 
Cro. Car. 3itf. Thu$ debt OD an obligation and on a mutuatus 
I Vent. i6t* 3. may be joined in the fame declaration i becaufe the 
36.4. 13; yffxit is general; and the declaration upon both 
durt^HaOitn ^^^^ ^ Warranted by the authority given in the 
57- general words in the writ : So you may join debt 

f.^H^**^ '39- and detinue in the fanie declaration, becaufe there 
Broke. >/V»- ^re writs in the rtpJUx in which both are compriz- 
murt in. aai9n. ed in thc fame writ : fo you may join debt upon a 
^®* lea£?, and for cloaths, they being in the words of 

the fame writ : but debt and account, or debt and 

trefpafsy cannot be joined in the fame declaration, 

• * Pace 6. ^ ^^cre arc for each feveral ♦ writs, and one docs 

not warrant a declauration upon the other; 

\VtxiU%%i. Several trefpalles rnay be joined, becaufe they 

3^' Kkewife are comprifed in one writ .; and fo feveral 

10 Vi»/! ' afliow on the cafe, where the cafe is of the fame 

I Sid. 144. kind, may be joined in the fame declaration ; as an 

ptr Holt c^nt, afli^^ for a fraud on ^h^ delivery pf the goodSj^ 

and on the warranty of the fame goods, being 

sShow. 250. both pn the contrail: fo aga'^oft 9 common 

fiy« they were carrier, ou the cufiom of the realm, Mid trovet 

clarc in*thlrde- ^^^ ^ joined, bccaufc both on the tort^ it being 

ceipt only. a violation of them not to deli ver the charge, held 

contra Daljlon v. yanfon. The firft count being 

a Lev. ' ^° contraft, lord Ray. 58. ^9. S. C. 

titym.* ajjlj ^ But an Ajfumffit and Trover cannot be joined ; 

S Lev. 9^ for the mutHcftus was turned into the affumfjity yet 

I Keb. «7o. j^ jg gm ^^ ^j^g contraft, and differentin its nature 

from a tort ; and fo they have never conceived one 

writ on cafe? fo diftindl as on a contraft and a tort 

which though they come under the general head 

of aftions on (he cafe, yet are mare diAloft cafe^ 

than debt and account, which cannot be joined. It 

is doubted in Lev. if being feparated it be cured 

by the verdift^ as it is clearly ill on demurrer. 

The true reafon why an aftion may, or may 
not be joined, is not the difference of the defend- 
ant's pleas ; for if that was the reafon, they coold 

* Page 7- not join a debt upon f obligation and a mutuatus ; 

for the general iffue upon obligation is non eft 

fact\ 



Jaei'x^^ Qpoti a«.#iMM^> ^ .dei^: but ome rea- 

fon of joinmg anions (atms ta bei, where the pro^ 

cefs and th«6netfpoMi:lJ^eo.FiglBal aF^^f the fame 

fort. Now in 4ebt tbe^ld prO€^$f fw^.fuimrisOHts^ 

aa^hnftent^aod d4AreXs; and :| tb^fq^^as noar^^> 

becaufe^the soaft thai( e^Bumtt^ a ^jri^ig^t be 

foppofed to % (reoajuAicei nofny^ ^s fiioii* «l a ^ 

writ was returned U was fitec^ 2Mftd tb«n tb»^^ jR&- "*** *' 

jr^r was totffiie prOjce£^ upoA that writ.i ai»d;th#rje* 

fore they wereto.conJt'muethi»'Wi-i(^.f0 tha« Hie jRr« 

iwer upon every writ, mgk^ iflk<?. hi$ pr^p^r pr^cefs. 

There wereliiejewife. finc^s upon. OtfiginaU in dabt 

ifpoa the takmg thea|;oat, Wrbldg^ were m-tbs oa- 

tore of Comfojiti<m i^ prmj^^: pi^dotiji ftibig rn 

the king's coufts^i in OfififcHF ta bwe ^he be* aiod j..^^ 

moft fpeedy ajfid pjpopejrj^lice^f but tAe fioes upon "*^^ 

trefpafs were not vpon (akiAtgrOHl ^ha. writs, but 

they wiere accordiing ^^ ihe najti^re of trhe tor* in 

the judgment ; k^n^^ k wass, that aU. oMtt^lenft of 

dehjt m^hl be put in the fatme a^ion^ becanfe 

the fiae upon the oi:i^nal W43"iii proiportioa to 

the fuff^ demanded ; but they di^.^ot. «iingte debt 

and trefpa&^ hecaufe the fin^ upon the trefpefs 

was in thejiidgmen^t ; alio the jiddgmer^t i-oi debt 

and trefpafs was differe«^t.« and therelofe they 

eouM not be Hiingkd in the fame original ; for *, ^^; ^ 

* upon the a6\ion of d^fai they had only aft a- 

merciament which was a|feer«d; m the eotifit^ff ; 

but upon trefpafs the court (et ^ fifiK^ } actd kvtfd 

it by a capiatur* ' 

B 4 ^Thefe 



f Th«re was no cfpia* ?o deftc, as t\iejlrfi or leading proceft, 
aot tot Che reatbn htfre given, but becaufe fach a capias is a direA 
attd ma«»fci^ violation of the jpih a^ticfe of King yoBn'^ Magna' 
Cbarta, '* nmilut liber him* capiatur uifi fer legaii judicium pa- 
riwm fu^rumt vetpirXtgcm terrat* The hex terraeJs ff^iliiam 
the conqueror's connitotTon, Eihoardi fan{{i nuHatenux in pa-9 
tri^t rem^nthuntf fed ftqtim jurabunt Je ittterus dd ma* e ififrM 
ttrmsnum a jufiitia eit conftitutum Sf mex tra'ntfrttat»r$s quam 
cite babaerintnetocm etventurhj ct quisquis t9t invenircyptterit 
p»fi eertes dies,facimt de eis jujfitiam fine j«dicii>. rid* /«X^< 
Md» Sancm r> tp. 

X For the cap iu r in frfrflf**^»» f** ^kc note ii» p«^g« ifi 



^kt Hfftory and PraXiee 

Thefc writs were delivered to iKe (heriff, who 
was the king?s biiilifiF in every county, and 
to be by him returned into the Common Fleas ; 
but the flieriff before the return of fuch writ was 
obliged to take ]>ledge6 of profecution, wh-ich 
(when the fines and amerciaments were confider- 
able) were real and refponfible perfons, and an- 
fwferable • fot ^ofe amercraikients ; but thofe t 
amerciam^ti beiiig now fo inconflderaMe, there 
are only ' fonnal pledges • Entered, tths. Joh^nnest 

' JDoe znA-' Rkhaidus Roe: but there is a difference 
in trefpafs and in debt; for in trffpafs the at- 
tachment on tli^ goods IS the firft procefs, and by 
ixrhich the deftndant is hurt, therefore the writ 
comilKmds ^hatt the^fheriff ftiould firft take pledg- 
es befbre hb'e^^^ites the Jrtrbcefs; but in debt 
they begin wifh^'a fummons^ and the party is not 

- injured* in' the firft inftance, therefore there is 
Ho cottimanki in the writ to the flieriff to 
take pledges i but unle6 he does, there is 
liot fufficient auHiority from the* return to war- 
rant further' procefs, unlefs pledges be put in a- 

' bove,- as in the Kin^s Bench they always do ot\ 

* ihe bill ; the re^on why pledges were not taken 
m Chancery y but committed t6 the lheriff> ^a$, 

* Page pS that he living * in the county was fuppofed tq 
* know who were fufficient fecurity, and being 

• to levy the amerciament afterwards^ they were to 
take ample fecurity for them. 

• • ' • • The 

J Thefe amerciaments tre not ioconiiderable per Je^ they tre 
only become fo per accident .• That is to fay, the value of money 
being at this day, enereafed two or three hundred-fold to what it 
was in the reigns of our Saxon, Dani(h, and early Norman Kingi:, 
the amerciaments ( which in thofe days were fixed and certuo \ 
now bear a proportion to the decreafed value of gold and filver. 
Thus a horfe, which in the payment of a were^gild was then va- 
lued at -twenty fhillir.gs, would now be valued at twenty pounds, 
and an ox, vihich was valued ac ten (hillinp only, would now be 
valued at ten pounds. See the laws of IVilUam the conqueror. chap 
10. £■« ia yN^xtpurta il rendra cbi'val que ad la cuiile^per xx 
y^/e, e tor per x Jolz** in modern French ** en redemption de fa 
guerre {were) il pent ejiitner un che*oalquiafa queue^ a vingi 
Jbiilingt»et un huf a dix /bilUft^s*'''' • .' 



pfthe Court (fGomm^ Pleas* 

The original . is returned »to the cufios brevrum^ 
who is the CommpH Fleas officer appointed to keep 
them ; fo that that which was ap authority for 
the court to proceed, might be lodged with a 
certain officer, in order that fuch- authorities 
might be always forth-coming ; and therefore to 
keep thefe original writ^ returned was his only 
bulinefs. 

Thefe writs hzvt fifteen days between the-tefte gootf,. u 
and return, exclufive of them both, in order that 
there may be tirne for the fherjff to make the 
fummons, and that the party might come up, 
though it were in the remoteft part of England* 

The law days, which were formerly f from 
three weeks to three weeks in the Saxon courts, 
are now reduced into terms, which are all one 
day. That the bulinefs of the feffions miight be 
tranfaded at once in the King's Courts, the terms 
were fo appointed in winter and Jummerj as that 
proper vacations were left for } Holy-days, for 
feed-time and haryeft, and for the juflictari reji-^ 
denies to keep the affizes in the counties after * 
Hxllary and Trinity Terms, wjiich are callecl 
ifTuable ternis. ' ' f p 

The terms themfclves were divided into feve- ^ '^ 

ral return -days, and the writs were to be made re- 
turnable at each of thofe days ; and tnterjlitia ^^vt 
then made, that the bufinefs of one return might 
be difpatched before that of another began, 
and therefore Fletayfol. 86. fays, et provifum ejl 
g^odjujliciarii de utroque banco flacita ad ununi diem 
adjcrnata ferficiant antequam de placitis diei fequentis 

qutcquam 



t The Saxon law days (fee p. 152) were from four weeks to 
foflr weeks, fee the laws of EifwatJih^ elder, Ch. n. \n 
modern Englifh word for word, *• I will that each flieriff have 
the raote (or meeting) at every four weeks." 

t The bare holy-days exclufive of Sundays, were 53 in nam- 
"Cr, ig appears by the laws of King Aljred^ cap, 39, ' 



The Hijlttry and FraS^ke 

focquam f titan incipiant, hoe iamm iJtceffo quod 
ijjon illius dm fupervtttientis admittantur ^ adjitcean- 
fur (S rtddantur* 



C H A p. 11. 

Of Procifs. 

Jl ROC ESS is twofold, {vixA real and Perfonal. 
rtrft. 
Real. This was a fummons to make the tenant 
appear at the lord's court, and afterwards, when 
the procefs is to be returned into the king's court, 
if the party did not appear, or fend an excufe to 
the lord's fummons, to anfwer in a plea of lands,) 
this was reckoned a breach of feudal duty; be- 
caufe he was obliged to attend his lord*'s court, fo 
that the lands in queftion were immediately f 
# Page II. f^^i^ed into the lord's hands; * and if he did not 
appear on that feizure, they were by judgment 
awarded to the demandant, as the perfon taking 
on himfelf the feudal duties which the former te- 
nant had refused: but if he came in on the fei* 
2ure, he might excufe his non-appearance, ei- 
ther by fliewing that the bailiff of the court had 
not fummoned him, or inundation, temped, im- 
prifonment, or other invincible neceffity, that his 
non-appearance was not want of duty in him. 
Booth. 11. And if after appearance, he made default at a 

Joo. 4$. day given, procefs went out to feiz^ his lands ; 

and if he did not appear on the feizure^^ and ex- 
cufe 



f TheUnds were not feized either ioto the king^sor landlord** 
hand« upon the firft default, ts appears by the iex terra, e. 6$. 
•* Reauiratnr hundredus tt c»mitatut (Jieut antecej'ares Jiatm" 
frunt) et out jufte Kftnire debent et nelmerint, fummoneamtur fomet^ 
ttftffcundo Hon venerint acciptatur unut boi ; et Ji tertie, alims 
bet f etji quarte, reddatur de rebus iujus ieminir qued calumnia,^ 
tHtn eft qued diritur wre-r^el,^t im/nj^er regit ferisjMaiittra,''* 



ef the Court nf Common Fleas • 

cufchis default^ it was a breach of duty in him, 
and his lands \»ere adjudged to the demandant. 

When the lord remitted his right to the king, 
and it came to the king as loid paramount, the pro- 
cefsin the king's court was formed apon thepro- 
cefs in the feudal courts below, and therefore the 
magnum eape^ (i* e. ^ra«d ctf[^^) ifFued to feize the 
lands into the king's hands, ^^d to warn the de* 
fendantto come to excufe his default: if he did 
not on the return appear, and fave his default, by 
fliewing he was not fummoned, or fome invincible 
n^ceffity as aforefaid, judgment was gjven for the 
demandant, unle& he releafed the defaults; ainl 
tlien the grand cafe was no more thaa the firft 
(ummons, and the demandant ^declared againft* Page I a? 
him as if he had appeared on the firfl fummon^ 
This was often dane, wbpn there had been any 
fault in fummouing the tenant; buit if the de- 
matidantjudified on his. default, and the tenant 
{»v€d hisdefauU, the writ abated ; bccaufe he puts 
the whole caufe on the tenant's failure in his feu- 
dal duties, by not attending the court : if after 
appearance, day was g,tven| and the defendant 
HEiade default, a fetit cafs went, out to feize the 
laacU, ^nd for the tenarvt to hear judgment ; aad 
if on the return, the defendant did not fave his 
default, by fhewing aaainvincibk necelfity, Judg- 
ment was given for the demandant^ becaufe this 
was a breach of his feudal duty ; but when the 
tcnarnt appesH'ed apd prayed an iro parlance, if he 
made default, there fliould not be a petit cape ' \ 
ifiued, but the lands fKould be feized, heeauie it 
va^ a ciay giyeA Kim at his own expence* 

Second* 

FrrfbnaL Accordrrrg to the a n ti c n t • i nfli t i i tiou 
the fceriff was Ip furomon ; and this was done 
either perfonaVty, ;or elfethe fuouavons was left a| 
his houfc ; and tfterefore the fher rS wastry retwrn 

cither 



The Hiftory and BraHice 

tiihtt Jummoneri fici, or nil hahet in hcdliva mea ftr 
quod Jummoneri potef; on this fummons the party 

• Page 13. cither appeared, or eflbined, or made * default ; 
if he appeared, they proceeded againft him,, and 
the defendant pleaded ; of which hereafter. 

There is an officer in the court, that is called 
the clerk of the ejffoinSy and he keeps the roll on 
which were entered the eflbins; and if the de- 
fendant on this roll has a day given him to a fub- 
fequent term, he cannot enter his appearance of 
the term in which the excufe is given ; for the 
plaintiff by the effoin-roU had the fame day given 
him as the defendant had : And they will not 
allow the defendant to appear and plead in the 
I abfence of the plaintiff. 

Cr«. El. 367. ^f ^^ eflbined, (that is, be fent his excufe by a 
fervant for not appearing,) the excufe was to be 
fent on the day the writ was returnable; for if he 
omitted that day, your exception might be entered 
the next day to his non-appearance, and you 
might have an order that the defendant's ejfonium 
non recifiatur ; and from this exception fo taken 
and entered, the fecond day after the return of 
the writ was called the day of exception. The 
third day the (heriff returned his writs into court, 
which were delivered into the cuitedy of the cuflos 
hrei'ium, and from thence this day was called the 
day of returnabrevi urn; and then it was that the 
court was feized of the caufe by the pdffefllon of 
the writ. The fourth day was called the appear- 

f pg^ ance-day, or dies amoris^ which was * the time 

^^ ^* granted ex gratia for the party to appear ; if the 

party did not then appear, the plaintiff offered 

himfelf, *and the filazer recorded his appearance, 

and that the fheriff had returned, he either fum- 

moned 



•f This is a very jnft rule, it is grounded on the Uws of Henry 
the 6rft, in whkh it is ordained, ta/t^ 3U «• ^icfuid adverfas ab*. 
feotes oritur in •mni hc» vtl ncg9U9 aiitur^ ptnitus ffvactt- 
etur** 
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moaed the defendant^ or that the defendant. had 
nothing by which he cou,Id be fummoned ; and if 
the flieriflF reinvntd fummonerijici, and the defepd-. 
ant did not appear, then he awarded an attach- 
ment and diftrefs infinite in debt; f but intref* 
pais, becaufe there was a fine to the king, the 
king's jprocefs (which was a capias) "wjas awarded, 
or a diftrefs, as the court thought proper ; but if 
the Iheriff returned nil hahet in lalliva meafer quod 
fummoneri fotejl^ Xhtn the J cafias was awarded 
even in debt, and this came in by the ftatute o£ 
Marlbridge, which gave the lords the.fame liberty 
of having their bailies in the fti/on., as the king's 
accountant had betore; and. therefore the c^^iW 
was awarded on the Nihil returned ; § ^5 Ed. 3. 

ch. 



j* By trefpaO. we muft here underft«nd xttX .tre(^afles ^gainft 
the peace, profecaced oot by way of prefentmebte or • appea^H - bvc* 
as Briiion nicely diftinguifhes, •* P4r fcrme dt tr^jppajt,^*- An4 
here the defcndanc (bail not be i«titled to aoy fummona, bujtihe 
firft or .leading p/oceTa -igaiiift. him i«» dU^tefa by hia gooda ar^ 
chatteU, with four. cour todays, an^ then «a award of Che>gr0tf 
diftrefs. But no CAPIAS can BS.i|itu>»,9. apainst «im xt 

HE RATH BfTH^R. O0OJ>«» CHATTaLS, 0IL-J.ANO8* K.evffj> 

chelefs if it be fouq4 by an inqueft of the vkioige that tbedeftnd** 
ant hath nibil^ ti^eo the (heri^ te^^fing and xeuirning nihil nftft^ 
take the defendant by hit body* . T.hJiis ia .the l aoAi. procefs <« 
the capias in tretpafs^ ' And farther^ .i£ the (herif^ihall aftejrwvrda 
retnrn a »^« ifi mpfmlus, then the ^^nfffoit rgmanJA p^ itsf^ 
^jVG£MBkT, que J( drfenJant f^it, deflumJe^de^ ctnt"^ .tn:.cent^ 
jufyu* i tami quii fait ullage i*il 1^ ifitnt pau ■ \ - ^ 

\ The r^/«/ ia d^ did not cQn^in hj the ftatate x^Mitrie* 
bridge^ foe tiiftt fttltpte .only provides a. remedy between the. Uegt 
lord and his Heg* bailiff, in matter of account .\ and* inftead of « 
capiat, ordaina. An attachment ptr csrput fnum, N. B» Thti at- 
tachment ml way a impUea.a cqnteropt of fioiirt* a» in this cafe, where 
the accomptant-bailiff, y^/«^ from JLi.Aic9» tfnd In contempt by! not 
appearing at hi«.^«;« lord*s courts this atrtchment ilTnea againft 
his body, in the naXoreof an execution > and it is well-groiinded ; 
becaufe the ^ccomptant-baiiiff, beinj^one of bis lond^s ^.^rnand 
boundenyrr^'tfiv/Jr, ^pd as fuch being in pUgi» damini fui^ and haT- 
iog PiED from his bail, is ^rery juftly taken in exectfcion. Accord- 
ing to the ia^ 9f the land laid down Jn the chftpter of bails o^ **> de 
frihcrgis^* in the laws of £</«047r^the CofifeHor. 

§ The ftar. of t$ Ed^ 3. r. 17. doe* no^jr^fer to the'ftatwe of 
Marle&ridge, for that ftatate neither gives. a ^^/ax nor an exig;enft . 
fcot it refers to I3 EJ* I. ^. i . which gives both the capias and the 
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Ch. 17. brought in the fame procefe in d^bt, deti* 
nue and replevin ; Tind f i^ H. 7. in anions ori 
the cafe; rf the defendant c.ouW not be arrefted 
6n the rapidSj the cafias being returned non eft ht" 
ventnsy and fifed with the cuftos irevium, tbe 
plaintiff y? ohtuliiy and the court granted an alias 
and fo a pluries^, all ihefe are tfiade oiit by ' the 
Jilazer, who is fo called from the files, nrhich were 
^trants for hirti ip continue the prbcefs. 
Page 15. Upon the retiifn of a non eft invpttui upon the 
fiurtesy the plilrtiiff might fp'e the defendant to 
Otitlawty. . 

But the Tjroccfetrf outlawry being to put the 
defendant out of th^ king's protetftion, and hf 
Whxcb he forfeited aU his goods; and was impri- 

foned^ 



exigent. In this 13 oi EJ. III. the whole procers io acco{iit>c from 
the ififift, re tfie ^ry ltlld«ge i^ accvracely delinMre^, ftatatid tnd 
Ii^iflc4. And the ^itMefK hi this Aetote ordekied, eughc, «t thil 
U«f , to he feUdwed ftep hy dep, ia t^ioftt of dc^, decmve, re. 
^tevie. Mid on the <;4fe<. f^t the praake ef holdfnf to (peciai hell 
«{Mtn « ^kiotti iMieat, ^ch Uiacttism m the Kind's Beach « and 
tkbt-mc^ticm in the ^^uftm frsgU of the Conmen Fleas, which 
iMei« nfbitrerily intradiited • itfta «ho(e tm% toof tt Io the leH <*••* 
«ttr^, liave eotiiielf perverted the oely tree, XtgtV and ft»tittahle 
^iMe(n in A*k(i% QITw a»«l akhoa^h manyeodMvotfrs' hfvt ef U«« 
tieef) itMde co exi»hxle'«fid exttrfuite the |ii«4^At ikoee(« by ^aftitt* 
Ifi %h»frji ftaee,'Y«C the }M*a^ice hath prevaHed, and prebahly 
^1H aatll it Ihalifilefire iheujfdom of the lef^klaMfe to kiterfere, 
widVelMve-the ftfhje^' Tfcw froeeft of tafiat aivd exigeac |t»ve(l 
i»y'f he >!$£</• ^, r. «rt4.'«Q{*ht to-be (he>rame,;^ somt'tfi ufit #« 
hrief H'aceempty and-iu "the ^vrk of aoeompt "here referred to, ai^* 
-iiicera-^oft he affiled, btflbre the eecompraik ean^he legaHy found 
• ia »n«ear, for if fiehe net ie «rre«r be eaniiet'he te^Ily arrftA«d« 

' f The rafiat, wKkh iht Chfcf Rireii m pa. 14. c»W« <*fe 
iihi^^ pnaceft, m tho ^m^mz/ th«t is awarded dpon en mdiiAftiefit? 
ittid axhe aceofavioajv at the fuit ef rhe4cbg« the 4»tfpt)^t nuiy not 
•inifaepei4y ^eceMed the khig*a procefe : and \f f««m« to haee 4Mc- 
qolred'thJa diAirf^rve «^p^acioQ by the %^ Bd, ■%• /- 1-4* ut which 
4t isallerted that «jf/er -mcf fA%fi be endited oi fei^ny before Ihe 
^urtioes IA cheirfWRonsef Oyei; and Terminer, xhe ftcrifiF be eeiiv 
UNiTided ** D'trtf0i4€r ^ e^p par hrkf •• prttwpt, fu* 4ft e^ 
//(///•capiaa>* 1S«t the -^^itf/ Ranted by this flatate is a cafamt 
in execution, and eoaie»'<ifr<r judgmeftt, fer an ifid4>£lnient dgni* 
^iiech ie law an aeeulhthyn lemid by en ki^ueft of twelve or more 
ftp)(in>thetr each : afid therefore ts net «oy violatfoa or infrmgemeet 
f^i the gi«at eba#4ar^ ' 
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fenedy and krft the profits of his lands, there 
vas great care tnk^n that no perlon Ihould be 
outlawed vrithout fufficientt notice, and great con* 
tunoacy to the procefs of the cayrr ; and therefore 
Bdt only ihree c^fm^ were ifiued, before there 
could be pc90ce£i of outlaw4-y, but lik-ewife there 
were three ofBcerls concerjaed in that procefs, 
that it Qiig^ jiot foe made in the kiag*s court be- 
hind the parly's back : The iiril office is the chan^ 
eery, from whencethe original ifiiied ; the fecond, 
the^/orrr^ivho noade thtP^fi^Hs^Hus^ zndflurm; 
and the eMigtnUt^y who made OQt the eicigent. 

When the exigfrm went out, it was to he fued 
to the county wheve ihe pprfon rfeally was, for 
^hepe the tratiiitoity action was. originally laid^ for 
the^cretiitor wos to follow the debtor, wherei^enhe 
was to be fouod ; 4uad becanfe the outlawry was 
only firft'for'lr^iDQ^ felony ,1 or very enoruEU^us 
li:efpaffes.; Uiarefore the proeefs was to be ^t ibe 
lorn, wbiek wrasnhc ftieriips. criminal court, and 
held notioaly^bofore the Iheriff b4t before the 
laeHoners, iwhfii wseffc t thie anliept* «onfervaiors of * Page i(># 
the «peace9 being lUtebeft 9Mm in every county, lo 
.^tfdiide'wbkthe iheiiff ia hisiPfni and Ihe^y pno^ 
RQunced the oiitbiWTy'U]io:n Innt; hut, before this 
was.pronouncad, he 'wmto \k quh^Q t»^uf, for hs 
had threfc'days fo^^pearam^, ^ndione for gtace, 
and if he flood in contempt «t:3Uihdie«daySf at this 
•fifth aKiiHy«otivt.'heiwasprM^^#i«»doiitlawed by 
the iheriff.aod^comQ)ars,'and tbr^flicfiff returned 
i^aeh QUlbiw;iy tfoipff^ouacwd 00 the^Kigem ; af- 
ter fugh Judgnnentwfis obtained in the couBt bet- 
low and seiurned by tbi? iheriff «nd seeorded 

•above. 



if^ if iMf ehe>c^ifeK9l ^^f^nfieur' we!ai««p g^i ibl>^h.atcl>a rejgri 
®^ Hiijg V*-^*. thc0 the ceroders ure nyt the syiirent cwnfervator* of 
the j<eace, tfof thdfelj barons or prt:<t 'Urtdholder* «tc«ed f^r rile 
Ipeci^l parrfM>f«'«f oMefflbg; tnd ktfp^iig^idle ^at^iu f&jko b mtdt 
'on Che \g^\ii 3^"' *'^*S» byet%^een k\^^jf^/Stu on the one psrt, and 
the kingdom on the oth^« And in this trle6tive^(iyt>f confervatora 
of the' PEACE, we may trace the origin of <>Hr preient fufttcei of 
the peace* 
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aboVe, they could take out execution againft ttie 
outlaw; which is either gmefal to arreft the body^ 
or /fecial to arreft the body, extend the goods> 
lands, debts, and chofes in action, J.uU 330^ 331. 
And when the inquiiition is taken, it is returned 
by the flierilF into the common fUaSy and then a 
tranfcript of the outlawry and inquifition is^ trans- 
mitted into the Exchequer', and thereupon, if any 
debts be returned due from any one to the out- 
law, on application ta the Exchequer 2. fcire fiuias 
iifues to fuch perfon, to Aiew caufe why the king 
fhould not have fuch fum found due ontheinqui-* 
iition to the outlaw. The reafon of returning the 
tranfcript of the record froth the comm<mfleas into 
the Exchequer is, for when the inquiiition has re-^ 
* Page 17. turned the outlaw to be poffeffed of any * goods 
ot' lands, he being out of tht king's protection 
cannot enjoy 'any thing, and the profits of the 
lands are to be febed into the king*^ hands, but 
the lands are notforfeited, unlefs it be in a capi- 
tal cafe, and then after the year and day he forfeits 
as if he had been convicted i but' in other cafes^ 
the profits are felled whilft hetrontinues-outlawed; 
and therefore the tranfcript of his record is fent 
into the Exchequer^ that thecbCirt of ordinary 
revenue may have it in charge; but the court of 
.Exchequer ufually grants a cufiodium to fuch per- 
fon as fued the outlawry* 

: After judgment ydu may npbft a capias adjatis" 
focimdum, without' alias or piufiis, have an exigeniy 
and thereupon outlaw the deff^ndant, becaufe he 
having been already in ccmtt before judgment, 
and having conufance of the debt, he ought to pay 
the debt on the firft fuing out of the ca/>/af, other- 
wife it is a contumacy in not performing the 
judgment of the court, for which difobedience 
he is put out of the king's protection ; you may, 
after judgment in outlawry, have a capias in any 
county, becaufe he being a perfon outlawed, can 
have no property any where, but to be feized 

every 
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inhere j and if he be fued to outlawry after 
judgment, there needs n^fcirejacias to renew the 
judgment, after the year and day, becaufe, being 
outlawed, you may have execution* on hiseffefls* Page l8; 
at any time, on behalf of the king ; and there is 
no occafion to give him a legal notice who cannot 
be found and who is out of the king':) proteftion, 
and fo cannot be heard. 

NotwithftamJing the care taken hyEd. i. in the 
formation of the court oi common fleas for the due 
iffuing of procefs towards outlawry, yet outlaw- 
ries were fued where the plaintiffs never appeared 
in proper perfon ; and therefore a penalty of 401- 
is impofed on the plaintiff for fuing out an out- 
lawry, without his own oath, or the oath of fomc 
of his counfel, of his appearance in perfon, and 
like penalty of 40^. is impofed on the attorney 
for the non-entering his appearance, by filing t 
warrant of attorney on record. 

Hence it is become neceffary, that the party 
ihould appear, at leaft t)y an attorney, before 
the exigent is fued out, which attorney, being an 
officer of the court, is refponlible to the court, that 
there is a real plaintiff who fues the outlawry ; 
thus the intent of the Jlatute is fatisfied, and the 
penalty for the perfon's not appearing in his own 
perfon being fo inconiiderable, no one thinks it 
worth their while to profecute for it. 

ThisJIatute did not yet remedy all the inconve- 
niences on tj^e proceedings to outlawries^ and 
therefore the 6 H. 8. c. 4. fays, * That no man * Page 19. 
fliall be outlawed before he is proclaimed in the 
county where he lives, or did laft live ; and by 
31 Eliz. c. 3. the fheriff is to make three procla- 
mations; the firft in full county, the fecond at 
the feflions, and the third near liic church-door 
vhere the defendant lives, or at leaft laft lived : 
on this ftatute there was framed a writ of procla- 
mation. Thef hrevium, ij^. This writ is additio- 
nal to the exaiStus in the exigent ; if he appears be- 
fore the return of the exigent^ he may fue out a 
C Juferjedtasy 
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JUferfiita$^ which he procures from the exigenter; 
but this apjpearance muft be firfi recorded of that 
term in which the emgmt iflues ; and this is allow* 
ed, becaufe there is a day given^him by the writ 
to come in, and his negle£l of not appearing is fo 
very penal, that they give him leave at any time 
to appear before the outlawry pronounced and 
returned ; the reafon of his being proclaimed at 
the county-courts is, that he may f^rrender him- 
felf ; and if he does this, he (hall not be obliged 
to put in bail, becaufe he was never in cuftody ; 
but if he comes in on the capias utlagatum^ where 
there is any debt mentioned in the original, there 
he muft put in bail to the debt, becaufe bein| in 
cuftody he fhall not be difcharged without caution ; 
but where there is no debt mentioned, his caution 
cannot be adjudged, there being no quantum of 
^ Page 2o* the plaintiff's * demand on the record, and fo 
they take common bail only; but if he^comes in 
befbre the exigent is returnable, tliere he fhall 
give no bail, though the original fpecifies the 
debt. 



CHAP. IIL 
Of Bail. 

HA V I N G thus confidered the fteps taken 
againft the defendant, when he neither* ap- 
pears on the fumnions nor can be taken on the ca- 
fiaSf we will now conilder him as he is taken up by 
the procefs. 

If the party be taken, he either gives bail, or 
not. 

If he gives bail, the i»arty is at liberty to take 
an affignment of the bail bond, or to amerce the 
fheriff for not bringing in the body ; if he does 

not 



bf thf Court f^ Common Phai* 

liot take bail ^bove, or tUe plaintiff declaring 
againft him as in cuftody^ 

ttrfty When hail is taken, §nd the plaintifffo 
takes the affignment of the bail-bond. When the 
iheriff arrefls any one, he is obliged to take bail, 
which is by the 23 H. 6. ^. 9- 1 otherwife an a6^i- 
on lies againft him ; formerly, before the Jiatuit^ 
he was not obliged lo take bail, unlefs the defend- 
ant fued out a writ of iwai«^ w^, ♦ becaufe the4 Pag^ ^i; 
writ commanded him to take him, but he might 
take bail of his own head; and if he had not the 
body ready according to his return, he was amtr- 
ced; as he now is, if the plaintiff does not take an 
affignment; but if he does, he is not amerceable, 
for the plaintiff has waved the benefit of the amer- 
ciament by accepting the bond the (heriff took 
according to the ftatute : but before the ff atute for 
the amendment of the law, he was to have fued 
in the fheriff^s naihe ; and if the fheriff had releaf^ 
ed the a6\ion, his remedy was in a court of equi- 
ty; but by theilatuteof the amendment of the 
law the intereft of fuch bond paffes by the affign- 
ment to the plaintiff, and he may fue it in his own 
name. 

Secondly, He may have him brought up ; thi< 
is ufuaily done, when the plaintiff diflikes the fe- 
curity the flier iff has taken; and the flieriff having 
returned a cef't corpus, it is a breach of duty in 
him not to bring him in according to his return, 
for which the court amerces him, as one of their 
officers who. had been difobedient to their writ 
^hieh is returned and filed ^ the court amerces 
G i him,' 

- f This ftatute aothorires indeed the dieriflT to lee bnt of prilbn 
tU maoner of perfons by him arreftcd, or beio^ in his coftody , by force 
of any writ, bill, or warrant in an aQion perfooal upon reafonable . 
fvret-ies of fuflicieni perfona 1 but it muft not be nnderftood that the 
. AerifFhath any power given him by thtt ftatate to arrefi any per* 
loo in a perfooal aflion before fuch perfon fliall have been duly fnm* 
mooed, attached bV hh goodi or diacteli» and diArained, or belbr6 
the damages on which the plaintifF grounds his sd^ion (hall hav^ ' 
keen afcertaiosd by auditors afiigned, or by writ of enquiry* 



1 
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him^becaufe it appears on record he has difobey- 
cd the king's writ; but if the writ be not return- 
ed^ and they make an order that the (herifif fhall 
return his writ in four days, as is ufual, where the 

* Page %%. difobedicnce is to be pronounced by order * of 

the court, and confequently a contempt of the 
court as a court, for which an attachment lies. 

But if it be in another term, then there muft 
be an habeas corpus upon a cepi returned, becaufe 
the flieriflF might be prepared to have him accord- 
ing to his writ the firft term ; but not being requi- 
red to have him in court the fecond term, an ha- 
beas corf us is neceflary, and the (herifif in this writ 
itauft return the body, or a languidus, or a mortuus, 
or elfe he will be amerced. 
' If the fher iff returned a ceft^ znd faratum habeo 
t See Page 24. 9*^ 21 f tnefne frocefs^ he Ihall not be amerced if he 
does not bring in the body, though he fliall be 
amerced if he does not return his writ ; and the 
reafon is becaufe the fheriflf is bound to bail the 
I Rol. 807. 8. party by the 23 It. 6. and therefore if the flieriff 
Cro. El.' 824» be mifiaken in his fureties, he ought not to fuffer 
^** in his liberty, and the returning his writ is in his 

own power ; but it may not be in his power to 
Noy 391. bring in the body which he was obliged to bail. 

I Rol. Abr. 807. If the Iheriff returned a cepi corpus, and paratum 
habeo, or languidus, where the defendant is at large 
without any bail taken, he is not aided by 23 IT. 6. 
but an aftion for a falfe return lies againft him, 
but no adion lies on fuch returns, though falfe, 
when he has taken fecurity ; becaufe he is obliged 
by the flatute to take bail of him. 

* rage 23. it, jf ^ capias iflfues to a lherifr,and he arreft the 
M^wrSsz! defendant on a f mefneprocefs, and he take the bo- 
Joii. 107. * dy, and the defendant be refcued by J. S. he may 
^Rl^Re'^'% return the refcue, and fuch return is good, and 
440! ' ^^'^^ ' no aflion of efcape lies againft him after fuch re- 
Cro. Elix. 868. turn ; but the court will ififue procefs againft fuch 
D^rsher. refcuer, or fine him ; but on a capias adfattsfacien- 
«^5, ai6, 117. dum, 
i* See Page 24* 
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dumy fuch return is not good, and an a6lion for 
an efcape will lie. 

The reafon is, that antiently every man being 
in decenna had bail, and now is prefumed to have 
bail ready to be anfwcrable for his forth-coming, 
and therefore the fheriff is not obliged in duty to 
take the poj[fe comitatus to affift him ; but when 
judgment is paffed, and his bail do not furrender 
him, nor pay the condemnation money, then a 
capias iffues, to which there can be no bail, and 
there it is prefumed that he will not be forth- 
coming, becaufe neither he nor his bail have fatis- 
fied the judgment; and therefore the fheriff then 
ought to take the foffi comitatus^ andconfequent- 
\y it cannot be a good return that he took the bo- 
dy, but that it was refcued ; and the parly may 
have an a6\ion of efcape againft the fheriff on this 
return, or a new capias for tiie return of an inef- x Ro. 904* 
fedual execution ; but if the fheriff had permit- Cro. Car. 240, 
ted him to go at large, he could have had no new *^^' 
execution, for an * effeflual execution is returned, * Page 24. 
and fo there is a pledge for fatisfadlion in the 
cuftody of the Iheriff, lor which he is only an- 
fwcrable? 

Antiently they had caftles, fortrefles, and liber- SCo. 141. 
ties, whereby they refilled the fheriff in executing 
the king*s writs, which creating great inconveni- 
ence, the ftatute Wejlm, 2.C. 39. hindered the fhe- 
riff from returning refcues to the king's writs of 
execution, the words are, Multoties etiamfalfum 
dant refponfum mandatoy quod non foiuerunt exequi 
fraceptum regis propter rejtjlentiam pote/latis aJicujus 
magnatisy de quo caveat vie* de cateroy quia hujufmodi 
rtfponfio multum redundat in dedecus domtni regis £^ 
corona fumy & quam cito fub-ballivi fui tefiificentury 
quod invenerunt hujufmodi re/iftentidmy Jlatim {omni- 
Ims omiffis) ajfumpto fecum pojje comitat fui eat in pro-* 
pria perfona fua ad faciendum executionemy ^ ft in" 
veniat Juos fub-haUivos veraces cajligat rejijientes per 

prifonam^ 
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frifinamy a qua no^ deliberMtur, fineffeciali pracepU 
domini regis. 

The judges conftrued thefe words to extend on- 
ly to executions, and not to writs on mefne prpcefs; 
j" and that the fherififs were not obliged to carry 
the foffe comitatui, where the man was bailable, for 
they did not prefuroe that in fuch cafes the king's 
writ would be difobeyed. 
^ Page 2^. ' * The original of cpirimitment for t contempt 
feenns to be derived from this Aatute ; for fince 
the fheriff was to imprifon thofe that reiifled the 
procefs, the judges that awarded fuch procefs muf^ 
have the fame authority to vindicate it i hence if 
any one offers any contempt to the procefs, either 
by word or deed^ he is fubjedl to commitment 
during pleafure, viz. a qua non deliberentur fine 
Jfcciali ptacepto domini regis i fo that notwithflanding^ 
^K.ehtrt. theflatute of mag* char, that none are to be impri- 
^ 7* '* {ontdy niji per legale Judicium pariumfuorum vel per 

legem terree^ this is one part of the law of the land 
to commit for contempts and confirmed by this 
ftatute. 

There 



^ Becftufe writ* on mefne prtceft as here underftood, were 
not th«n' known ; It is trae there was % mefne-writ, but this 
firrit ihould only operate where there was a fuperior lord, 
and amefoe*lord. The mefne procefs fpokeo of in this place, 
iad ' alfo in ptget %% and 23 may confound ideas and givCt 
this modern procefs a coloarahie fandtion of aatient ufage : for the 
real writ of mefne» was a writ of execution, it wa« fued out after 
f nd not before Jodgment, fee 13 Ed, I. e, 4$* Eedem. mode mande- 
iur tfrdinario in fu§ eafu eifervmte nihiUminut qued fupradiSum 
efi de medio (mefne) qui per recfgnitienum aut judicium ebU^a* 
tttt eji ad acquietandum 

' J The contempt t here mentioned is a general term, and in our 
Saxon'laws is very properly called ** Opcpyffene which is as much 
at to fay fuch a perfon hath fet himfelf *• over his highncfs/* 
This oflen«e wa9 deemed a great breacU of the King*s peace 
hdwever, grear as it was, it ftill was an emendable offence, and 
did not fuperinduce any commitment tf prifon. In the laws of 
Henry I. it is defcrihed to be ** Inffadie paeis regis per pla*^ 
ci turn breviumv el prscepierum ejus contemptorum, et iae p/a^ 
eitum mitt it emnet in mifericordia regtt^feeundum quant it atem 
deliai. But the fine incurred!, was ceffmin, fo that it could not 
' %- be 
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There likewife is in this ftatute a return of the v We Cowdf 
flieriff, mandavi ballivo talis libertatis, qui nullum ^^^^\l^^ 
dedit mihi refponjumy which is a good return^ if th^ thef and out* 
bailiflF has the return of writs. Thefe liberties be-^ fangthef. 
gan in the Sa^on times^'^nd were grants from the 
(prowntolords, of jurifdiAions within themfelves^ 
fuch as in/angthef2Lnd outfiingthef; the firft of which 
was a power of life and death over their own te^ 
nants^ that had commited the felony ; the other 
a power over auy perfon acqufedof felony wiih^ 
in their manor. 

Thefe private jurifdiflion^ were retrenched af* 
ter the conqueft as much as poi&ble becaufe 

they 

be exceeded, mnd on payment ^f it (chat ic it, bj diAreis o* goodi 
and chattels) the c§ut9mptcr could not be attached by his body, and 
• M«//# fortitri^ could not be committed to prifun during ch^ 
king's pleafure either by the fheriff, or by the court, ntmint f*»- 
ttvtptus. We m«ft therefore look, for feme other ground or com- 
Kon-law principle which authorifes this commkmeaC to prifondu^* 
ring the king's pieafure. Now it is well known that at comm^on-law 

K-operly To called (that is to fay, the laws of Edward \\skt con* 
ffor, confirmed and enlarged by fVUliam ihe conqueror ( therd 
vere only^r crimes that were not emendable, or as ihey are em- 
phatrcaliy called in king Canute's laws*' borlea|:*' /. e. bought-Iefs 
or not to be bought oflf-: one of thefe 6ve crimes is *abcpc mopiTJefi* 
or ** appearanc murther ** that is to fay, murtber I'o notoriouflr 
apparent, that it cannot be denied or con tradi^ed* Perfons apprc" 
bended in ch6 a<^ of fuch murtber were immediately cofnmittt.l 
to prifun and obliged to adjure the realm within 40 days, but in 
the interim the King U^t fu4e dignitatis might grant a pardon 
•f life and limb, which though it were granted, yet the mnrthe^ 
ftnfeci^mdifm legein terra nullatenus in patria rtmaneSunt,** 
So that all that is meant in this ftacute by the wcrda ** Puni- 
§ntmr fecundnm ^ued damina re^i placuerit^'* js that the king 
may pardon them, their lives and limbs, if he fo pleafes, any time 
within 40 days after their commitment to prifun. Now feeing 
that it is impoffible in fuch a reHftflnce which required the 
«iWtf miiitia of the conotv to quell it (for that is the true mean- 
IBgjof the/^^ cofnitatus) that there fliould not be fome one or other 
of the King*s lubjeds killed, feeing that, and as fuch killing would 
be fnurther at ipommon law, we arc enabled to 6nd the true 
{found and principle on which the refifters, their ajders, confent- 
ers, commanders, and fautors of fuch are by this ftatute comroit- 
table toprifon namely for apparent.murt&er, and not for contempt 
as the chief-baron hath fuggeiled : according to this explanation 
the refifters, Sfr. &c, are imprifoned fecundum legem terrc, 
and the ftatute itfelf does not infringe magna charta, which I ap? 
prebend cannot conftitutionail/ be faid of commitnffnt f'r mgn^ 
fftnpt merely ^^ ^fi^if 
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• Page a6. they would have been very inconvenient * to 
the Normans ; but in re com pence thereof, all 
efcheats for felony were allowed the lord of 
the manor, as if he had exercifed fuch jurif- 
didion : but after the conqueft. the lords fell in- 
to a new method ; for, to maintain their autho- 
rity within their neighbourhoods, they purchafed 
the bailiwicks of the hundreds, fometimes for 
years, for life, in fee, at a certain rate in fee- 
farm, and for this they had the court-leet, the 
aflizes of bread and beer, and the amerciaments, 
{viz.) the fines for the breach of any of the arti- 
cles properly examinable in the leet ; and they 
likewife had the return of the writs ; fo that the 
lord appointed his bailiff to execute the king's 
writs within his franchife, and the iheriff, who 
is the ordinary bailiff of the crown, could not 
enter the fame, which was a great obttruflion 
to the publick juftice ; to remedy this, JVeJim. %* 
caf, 29. ena<5>s that if fuch bailiffs gave no anfwcr 
to the fhenff ; the court (hould grant a fpecial 
warrant with a non omittas, which authorifed the 
ftieriff to enter the franchife ; by which it ap" 
pears, that the king's bailiff was to anfyrer the 
fum due from the franchife, yet they were bai- 
liffs to the flieriffto anfwer the king's procefsfent 
from him to them, Thefc liberties being ere6l- 
ed by grant from the crown, unlefs they have 

^ Page iy. been allowed in Eyre, when fuch grants ^ have 
been ftie^n, they cannot be prefcribed for : it is 
true f the non omittas is mentioned by Bra^ion 

an4 



•f* The *' Nencmi'tias*^ is gronaded on th« 19th chapter of the 
common I»w, where it is declared that ** Barones qui fuam 
kabent curiam de fuit heminibuSy videant ut Jte de est agant, 
quatenuf erga re^em ncn cJ'enJant :'''' confnrrnable to this law 
18 the z4 cap* of //. flrft ** Sep e r bar r res fecbam fuam babcw* 
tet babet judex Jifcnlis j uftieia legis ebfer^vant, & quicquid pec 
cabitur coram perfennm."* And Britton^ freaking iu the perfon of 
the King, fays, ** nous 'veuhns que notre jurijdi&ien feit fur 
teutes les jurifdi3iens en notre rcjautne,** 
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and JFletay w hicb makes lord Coke fuppofe it was 
at common law ; but it is to be obterved that 
there were fyftems of law, which like Britton and 
GlanznUe were publiflied by Edward the firft, and 
compofed of fuch cudoms as had been ufed, and 
likewife of fuch laws as he intended ; but thofe 
of them that related to baronage were generally 
enabled by the firft ftatutes made by their con- 
fent ; therefore after this ftatute, if the fhcriff en- 
tered into the franchife without a non omittas^ he 
va$ fubjecl to an a6\ion, but the execution was 
good, becaufe he had an authority to levy the 
money on the goods, where-ever they were 
found within the county ; for ere£ling the fran- 
thife did not exclude it from the king's procefs 
fent to the fheriff of that county; but the fee- piow. 216, 
farms being payable to the king, it they were not 145 
paid in by the bailiffs at the Exchequer, procefs "^^ ^^; ^^'^ 
vent out to levy them, wliich would have been ' '* 

improper, if fuch franchife had been exempt 
from the county : hence the notion came, that 
the king's procefs was a \ non omittas of courfe,'F. N. B, 9c 
becaufe the king Was to levy his fee-farm from the **? '/ 7- 7- 
bailiwick, and in the writs at the fuit of a com- 43 : . ^^.'V. 
mon perfon it is good, the fheriff being liable to »« H. 4.5. 
an aaion, which is on the rule, quod feri «c« J^g.']®°'' ^'^^'■• 
debet fed * fu6ium vaht ; the money is well levied, iTh. 6.04. 
though the fheriff is fubjefl to make the lord * Page 28. 
amends for entering his liberty : but when there ^- Offic. 34. 
is a non omittas propter aliquam lilertatemy there, ^^V' *^* 
by this flatute, he is to epter the franchife ; fo by 
Wejlm. I. cap. 17. where he is to make deliverance 
by replevin, he is to enter ; fo where he is judge, 

as 



t The " non •mtttat*' is not iffoablc where the baillfFhcth in 
Joe time rem rncd the writs to him direaed, or harh psid the 
king's money into the exchequer: and the faaum va/et, g„cd 
fieri ntn debet ^ approaches Coo rear the Caffarian codt to be ad- 
mitted ior law in any court of this country 
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41 UU If. as by a writ of redijpijiny he flliall enter the fran- 
|l Air. !!► chife ; becaufe the judicial power lodged in him 
«^ 1^ by the ftatutc cannot be transferred by him to the 
bailiffs. In walle the fheriff has authority by the 
Fits* Chirc. ». ftatute to enter the franchife ; fo he may enter 
I Ed| 3* $6, upon a warrant for breach of the peace, for thi« 
7 Aff. ti* jj ^^ ^Yi^ king's fuit, and therefore a non pmitfas ; 
and therefore it cannot be fuppofed that the king 
would be debarred of having his own procefs exe- 
cuted in any place; and therefore in the king's 
SCo. 9<^ cafe, if the (heriff does not enter the liberty, but 

returns fnandavi ballrvo^ he is amerciable : when 
the bailifFis party, the (heriff is to do all a£ls ; for 
the intention of the liberty is for Grangers, and 
not to make lord or bailiff judge in their own 
court. 
iHr4*f. The bailiff of the franchife cannot enter into 

Br. offie. 3$. the guildable, and if he does it is erroneous, be* 
Dalt.fiher.4^4.caufehehas no authority out of the franchife, 

more than the {heriff has in another county* 
♦ Page 29. , •In Semaine'% cafe, it isfaid, that if there be 
offic*. fkli < *^^ liberties within a county, {viz. St. Edmund 
Thef* br* iltfi ^ Bury and Etheldred de Ely in Suffhlkf and a capi^ 
as be diredled to the fheriff to take the body oi£* 
^nd the (heriff returns that he has made his man- 
date to the bailiff of St* Sthelred, who has made 
no anfwer ; in this cafe the (heriff on a non omittas 
(hall enter into the liberty of Bury, though the 
bailiff of that liberty ha;s made no default ; but 
this is to be underftood of the procefs of the 
King's Bench ; for the Common Pleas recites 
the capias, the (heriff's return, that he has made 
his mandate to the bailiff, who has given no an- 
fwer, and then gives the (heriff power to enter the 
liberty ; but in the King's Bench on the (heriff's 
return on the latitat, the authority is general, 
non omittas propter aliquam libertatem, which give^ 
the (heriff power to enter not only that liberty, 
but all the liberties within the county : and this 
feems to be grounded on the words of the latitat. 
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(viz.) latitat and difcurrit, fo that the defendant is 
juffofed to (kulk and run from one place to ano- 
ther ; and therefore the non omittas was made ge- 
neral, that he might not run from one liberty to 
another. As thefe bailiffs of franchifes were bail- 
iffs to their lords by particular grant from the 
crown, the flieriff i:ould not enter to make (execu- 
tion, without fpecial authority given ^ by the fla- * Page f o^ 
tute, ^s we have already faid; therefore the flier iffs 
were not ^fwerable for the bailiffs falfe returns, 
who did not belong to them, but to the lords of 
the franchifes, for fuch return is made by the 
lord's bailiff*^ and not by the flier iff 's bailiff. 

But if the bailiff of the franchife ^ad paade an 3 h. 7. it. 
infufficient return, and the flieriff returned th^t to 5 H. 7. ijf 
the court, they formerly held the flieriff^ was an- ^'' ^^^ '^' 
fwerable, and not the bailiff, for an infufficient re- 
turn is no return, and the bailiff making no return, 
the (herifTought to have faid that the hsiliS nullum 
iedit rejfonfum\ but this is altered by 27 //. 8. c. 
14. which fays, that the amerciaments for infuf- 
ficient returns made by bailiffs of frapchifes fliall 
be fet on the bailiff's head, and not on the fheriffs ; 
fo that it feems, that after an amerciament for an 
infuflBcient return, which we have already faid to 
be none, the court will award a non omittaf. 

But if there be a perpetual bailiff by charter Bro. r«t. br. tf^. 
within the guildable, he is ftill bailiflFto the fheriff, 
and not to any lord of a franchife : and therefore 
the flieriff not being to enter a franchife he can- 
not return mandai-i ballivo ; and if he could, there 
could not be a n^n omittas upon it, becaufe there is 
no liberty to be entered ; and therefore if fuch 
bailiff within the guildable does * not execute ♦ Page 31, 
fuch writ, and give, the flieriff a fatisfaiiory anfwer, 
he may execute the writ by his own bailiff; for 
he is intirely refponiible to the court for the exe- 
cution of the procefs : where the return relates to 
things permanentj^-the flieriff muft return mandavi 
hallivo to the firft procefs ^ for if he makes any 

other 



The mjlory and PraSiice 

Bro. ret. br. 19. Other return to fuch procefs, fuch return con- 
Bro. Jud, 133. eludes of courfe that the execution of the writ was 
in his power, and that the permanent thing in ex- 
ecution to be done was within the guildable, and 
he cannot contradift fuch return, by any fubfe- 
quent return to another writ. 

iThus in alias fummms in dower the flieriff can- 
not return mandavi ballrvoy for he ought to have 
made this return upon the firfl writ, that fo the 
court might have awarded a non omittas; but if it 
rebtes to matters tranlitory, then the ftierifFmay 
return mandavi lallivo on the fecond procefs, as 
on an alias capias, for the body might be in 
the liberty on the iffuing the fecond procefs, 
though it was in the guildable in the firfl ; and 
therefore the return of the firft procefs does not 
conclude him from returning the liberty to the 
fecond procefs* 
Br. ret. br. 99. If the bailiff of the liberty dies after he has re- 
14, 8, 4, 1. turned cfpi, a dijlringas iffues againil his fucceffor, 
becaufe he takes it up under the return of his pre-^ 
decefTor. 
^ Page 32. * Note ; It is now ufual to take out the [capias 
zndnon omittas together,] without flaying for the 
Jheriu's return. 

We come now in the fecond place to confide r 
the defendant's appearing and putting in bail 
above, or the plaintiff's declaring againfl him ia 
cuflody. 

The appearance of the plaintilf and defendant 
in propria perfona at the return of the writ is re- 
corded by the Filazer, becaufe he was to continue 
the procefs of the court, till the prothonotary 
took it up on the declaration ; this prothonotary 
iets forth the authority by which the court pro- 
ceeded, that it might appear the court had 
conuzance of the caufe, and that they purfu- 
ed their warrant ; and therefore in all anions, 
where the firfl procefs is by fummpns, tho' he did 

not 
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not appear at the return of the fummons, and 
they had iffued feveral mefne vrks, yet they only 
took notice of the fummons^ and faid fummamtus 
fuit ad tefpond*, and fo in trefpafs attachiatus jwt 
ad refpond*. being fuflBcient to fhew their autho* 
rity. 

Before the flat, of Wejlminjler z. cap. lo. all at- 
tornies were made by letters patent under the 
broad feal, commanding the julVices to admit the 
perfon to be his attorney ; thefe patents, where 
they were obtained, feemed to have been inrol"- 
led by a proper oflBcer, called the clerk of the 
* warrants, and alfo the courts inrolled thefe pa- • Page 33# 
tents on which any proceedings were. If fuch 
letters patents could not be obtained, the peribns 
were obliged to appear each day in court, in their 
proper perfons. 
TKxsJiaiute gives to all perfons a liberty of ap- 
' pearing, and appointing an attorney, as if they 
had letters patent ; and therefore the clerk of the 
warrants received each perfon's warrant, and up- 
on the warrant it equally appeared to the court, 
that he had appointed fuch a one his attorney, to 
the end of the caufe, unlefs revoked; fo that on 
each a6l there is no occafion of the plaintiff's and 
defendant's prefence, as was ufed before that time; 
this authority continues till judgment, and for a « left. 37a. 
year and a day, and afterwards to fuc out execu- 
tion, and for a longer time, if they continue exe- 
cution ; but if not, the judgment is fuppofed to 
be fatisBed ; and to make it appear otherwife, the 
plaintiff muil again come into court, which 
he either does by a fcirejuc^ or an a£lion of debt 
on the judgement. 

t The givmg bail came in on returning the ra- 
fiasy for before that time this manner of pro- 
ceeding 

t The origin of this practice, and the counteoaoce ^ivea it by 
the Lord Keeper Finch and Sir Francit Nortb^ k^rd Cbier-Jofiice 
of tht CtmtM/t FieaSf may be read at large in the life of Lord 
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ceeding was not known in a perfonal aAion ; £or 
in thcfe> if he did not appear on the fmnmons,. 
the procefs was an attachment ; and the (heriif 
might attach him either by his goods or by pled- 

^ Page 34. ges ; if he * attached him by his goods, it was to 
appear in the king's courts where upon his non- 
appearance they were forfeited; if by pledges^ 
and the party did not appear, the pledges were 

tfioih^ 9, 10* am^ced, becaufe they undertook to the officers 
of the court, and the making that default was fuch 
a mii^emeanour, for which an amerciament was 
the punifhment^ as fines were for greater offen- 
ces. 

In the civil law there were always cautions put 
in by ptgnora, or fide juffores^ and the idoncusfidi 
jujfor was tsc arbiiriojudicis afprdatusyvel litigaxti^ 
umconfenfu acceptus. Pcre in cod. 10 1. digeil. lib*. 2. 
Tit. 8. quifatifdare cogantur* Corvintis 54. & in dt 
fatis daciontbus 839^ 

in our law, where a man came in cuflody on the 
capias, it being on mefne procefs, he was to give 
caution, a(nd the bail was difideju/Jorsi or keeper^ 
to whofe cuftody he Was committed. 

Q. Koy. But they did not require any cantion where the 

debt was not ao/. or above, becaufe there could 
not properly be zny fide jujfor idoneus^ where the' 
fum was f mailer ; becaufe the only way of elfla- 
bliihing fuch caution^ is by 6ath ; and to give a 
man his oath that he was ^orth a fmall fum, did 
not give a proper caution to the plaintiff, and would 

• Page 3^. therefore have been wholly infignifurant, • and 
confequently would not have been Worth the 
trouble and expence in putting in fuch fecurity ^ 
and therefore for fuch inconfiderable fums no 
bail was required, but an appearance only. 

The old rule in the Compleat Attorney ^ printed iri 
1676,^* 45, is, that if the defendant be arrefted 
by mefne procefs, as cafias, alias, or pluries, and 
the plaintiff holdeth him not fufficient to pay the 
debt or damages contained in the writ, the fame 

amounting 
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amounting to %oU or upwards ; in this cafe the 
plaintiff upon the return of the writ^ by entering 
» ne recipiatur with the filazer out of whdfe office 
the capias did iflue, may crave fpecial bail to be put 
in to his aAion, which the defendant muft put in 
before fome judge of the court where the caufe 
depends, who will accept of fuch bail, as the va- 
lidity or weight of the caufe doth require, or in 
his difcretion fhall be thought fit. 

This rule was taken from the King*sBench^ w here 
antiently, if it were under ao/. they let the perfon 
oat of a^^ual cufiody upon common bail ; but if 
it were above 20/. they made him find fpecial 
bail before he could be let loofe from the cuftody 
of the marfhal. 

From hence the common fleas made a rule upon ^ 
their attornies as officers of the • court, that a «tf * "8^ 3^* 
ricifiatur might be entered with the filazer where 
the debt was above zo/. and then the attorney w^s 
not to appear till after bail put in, for the meaning 
of the ne recipiatur rule was, that no appearance 
Ihould be received till after, bail was filed with 
the judge, fo that it was irregular to file the war- 
rant of attorney before bail filed. 

When the King*s Bench came to require fpecial 
bail where the debt was above 10/. the Common 
Pleas funk the rule to any fum above lo/. and fo 
required fpecial bail ; this was in the time of my 
lord C*. y. IVorth. 

In an attachment of privilege, which is a capias 
in the firft procefs, they held to bail for any fum, 
though ever fo fmall; for an attachment of pri- 
vilege being a capias in the firft procefs without 
a fummons, does not arife from a fuppofition of 
a ifM// returned, and that there are no ifiues to 
anfwer the debt, but this procefs ^arifes from a 
debt due to the officers of the court, by the afls 
of the court, and therefore another officer ought 
not to appear, without feeing afecurity given for 
fuch debt ; and therefore they hold the defend- 
ant 
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ant to bail in this cafe, though the debt be ever 
fo fmall ; fo no need of a ne recifiatur. 

^ When the adion is only for damages^ there 

"gc 37* the party is not held to bail, unlefs in * Mayhenty 
or fome notorious battery ; and the reafon is, 
there is no certain fum for which the caution can 
be afcertained ; but in Mayhem^ and where by 
the injury it is apparent that the damages will ex- 
ceed the fum of lo/. there the judge may by fpe- 
clal rule hold to bail. 

On a ^li^JiatuU the defendant is not held to 
bail, becaufe the penalty on zjiatutc is in the na- 
ture of a fine or amerciament fet on the party for 
an offence committed, and therefore no perfon 
ought to fuflfer any inconvenience by reafon of 
fuch law, till he is convi^ed of fuch offence ; for 
then the defendant would fuflFer an a6!ion of a 
penalty before it ought to be fet. 

t Salk. 9t. An executor or adminiftrator fliall not be held 

to fpecial bail, becaufe the demand is not on the 
perfon, but in temy (viz.) the t aifetsof thexlead, 
unlefs there be a devajtavif fuggefted. And if an 
Itaheas corpus be returned into any of the courts 
above, though the fum be under lo/. they will 
hold him to bail, that fo the plaintiff may not be 
in a worfe condition than he was below, where 
the defendant was held to bail ; but in cafe of an 
executor or adminiftrator, or heir, no bail is re- 
quired, even on a huhmis corpus, for they ought not 
to have been held to bail below, the debt not 
being their own : the reafon why the defendants 

* Page 38. in ♦ all cafes are obliged to put in bail is, that 
their jurifdiftions being confined, they can- 
not follow the debtor out of their jurifdiftion ; 
therefore they have always (in the leaft pledges) 
put in bail that live within their own precinfts ; 
and, were it otherwife, it would be improper to 

give 

f jtfett is a corroption of the French word " afpz.*^ 
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give caution^ and therefore it becomes here iie- 
teffary that bail fhould be given in all cafes. 

The a^ of 4 ^. 6f M. c. 4. gives power to the 
judges in each court, whereof the chief to be one, 
to appoint (^ommiffioners to take recognizances 
of fpecial bail in fuits depending before them, 
which recognizances are to be tranfmittedto them ; 
and upon affidavit of the true taking them, fudi 
recognizances fhall be as effeftuai as if they were 
taken before themfelves. 

The cognizors, unlefs they live in London or 
JVeflminfier, or within ten miles, may juftify be- 
fore the commiifioiiers in the country ; this ftatute 
was to prevent the inconvenienc)^ that was at com- 
mon law, for before that time the bail was taken 
de bene effe before the judge ; and if they were not 
excepted againft in twenty days time, then fuch 
► bail fi(^d I which was the fame notice given to the 
plaintiff to except to the b^l, and inquire after 
the bail in the country, as the defeiiidant had to 
appear to the writ ; for from the tefie of each 
writ to * the appearance-day are twenty days in « Page 30. 
the Common Fleas i the b,ail- piece is left with the 
filazer until after the twenty days are expired, 
and then it is filed in court ; in the Kin^s Bench 
it is left with the judge, becaafe the judges deter- 
mine all things relating to the prifoners in their 
own court, who are not to be delivered out of 
court without their authority. 

The commiffioEiers are to take bail, bat ate 
obliged by rule of court to keep a book, wherein 
are entered tb^ naones of the plaintiff and defend- 
ant, and bailj and the perfon who tranfmits the 
fame, and who makes affidavit Jhat the recog-' 
nizance was duly acknowledged in Jiis prefence ; 
and on fuch affidavit the judges make a condi* 
tional allocatur i and the bail are to ftand abfolute, 
unlefs the. plaintiff except againft tJ»em within 
twenty days ; and if he except, the bail may juftify 
by affidavit taken before the cotftoiiflfconers inlhc 
countfy. 

D CHAP. 
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• Page 40. ♦CHAP. IV. 

Cfthe Declarations and Dilatory Pleas. 

nut. 8 Elix. T> Y the praftice of the King's Benchj if the 

•tp.ft* Xj defendant appeared perfonally at the' return 

of the writ, the plaintiff was to declare within three 

days ; and is ftill to declare, within fix days, in 

tht Exchequer : If he appeared by attorney ho^ 

- was to declare before the end of the term, and he 

is ftill to declare before the feal in the Exchequer. 

This was plainly the ancient pradlice, becaufe 

there is no continuance from the appearance*day 

to the time of declaring, there being no precedent 

of libertas narrandi, therefore the declaration muft 

be of the fame term. 

But in .the King's Bench, when a defendant 
comes in on a criminal procefs, which is fuppo- 
fed to iffue on a complaint to, and by examinati- 
on of the chief Juftice, the defendant is not dif- 
charged till the fecond term after his appearance, 
for in the firft term all parties concerned might 
not poffibly have notice. 

When a man comes in on a criminal procefe, 

* Page 41. ^e had liberty to traverfe in prox. * on all baila- 

ble offences, becaufe he might not be prepared for 
trial with his witneffes ; but it was other wife in 
capital cafes, becaufe there was oath of the crime, 
and witnefles examined thereto before commit- 
ment, fo that if there was a prefentment of a trrfU - 
P?l{s znd ignoramus found, he was not to be.dif-* 
charged by proclamation till after the fecond fef* 
lions, that they might fee if any other came in 
againft him or not. 

This begot the rules on the civil fide, that 
there Ihould be two terms after his appearance 
liefore the plaintiff Ihould be non-profs'd, becaufe 

the 
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th^ defendant was li<>und to attend during the 
two terms, to fee if the perfon, who originally 
profecuted the tfefpafs, wotild put in an indift- 
ment agaiilft hiif) ; ^nd being obliged to attend 
two terms on the criminal fide before he dould be 
difcharged and proclaimed, and having likewifc 
appointed an attorney at the plaintiffs fuit, he 
was obliged to accept a declaration within that , 

time. 

But when the defendant appeared, the parties 
antiently might obtain by confent a day before 
declaration, which was called dies ddtus frtce far- 
tium; for the confent of the defendant Exempted 
the plaintiflF from the neceffity of declaring imme* 
diately : but in that cafe, if the defendant did not . 
appear at the day given^ fince there was no * de- * Page 42- 
claration, the plaintiff could not have judgment,' 
but was obliged to. bring the defendant in again 
by procefs, that he might declare againft him in 
prefence ; for none can have judgment but upon 
complaint exhibited to the court againji the defendant 
whiljl in court; but after the declaration is iSkd, if 
the defendant make default, judgirient fhall be 
given againfl him; becaufe, having deferted the 
court, he ceafed to oppofe the plaintiflTs de- 
mands, and fo fubmitted that judgment (hould be 
given againft him. 

When the defendant appeared, the plaintifiF 
was obliged to declare on the return of the writ, 
and the defendant" was obliged to plead, unlefs 
he obtained leave from the court to imparle till 
the next term, which was never granted without 
good caufe^ as when the defendant could not 
plead without the fight of writings left in the 
country, dr the like. 

This libertas interloqUendi feems to arife from a 
notion of religion, whic-h is mentioned in St. 
Matthew, cK 5. t/. 25. Agree with thine adverfary 
quickly, whiljl thou art in the iva^ zifith him: they 
looked upon the plaintiff, at the time of declar- 
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ing, to be in his way towards judgment ; and that 

^ therefore, lince the defendant was ordered by 

the precepts of religion to agree with him, that 

• Page 43. there was a neceffity to give time for that * pur- 

pofe; and therefore lihertas inUrloquindi was en- 
tered upon the roll when the writ was general^ 
becaufe the defendant did not know how to agree 
with the plaintiff till he had heard the full de- 
mand of the plaintiflF; and therefore then the de- 
* fendant might have agreed with him in the coun- 

try, whilft he was in the way, according to the 
letter of the text, in which cafe there was no ^ 
need of a Ubertas laquendi to be entered upon the 
roll- 
In the King's Bmch they imparled of courfe, 
becaufe they came in on a procefs, in which the 
caufe of aiflion is not mentioned, becaufe the de- 
fendant's proportion was from the plaintiff's decla- 
ration : and fo in autimms in the Common Pleas ; 
for the King's Smch giving them leave to traverfc 
on the criminal iide, when he was alfo charged cm 
the civil fide, they likewifegave him leave to im* 
parle ; but in fpecial originals, returnable in an 
iffuable term, they will not give the defendant 
leave to imparle, beciiufe thereby he will put off 
the trial ; but the general praiftice was to bring 
their original returnable in a term not iifuable^ 
and then the plaintiff declared,and the defendant 
eaiily obtained an imparlance, and then the narr* 
t Soc«lled from was entered on an imparlance roll f by the protho- 
theawardofim- notdry, beiiig all that was done the firA term by 

* Paee a± ^^^ ^^^^^ * *^ **^" ^^* the firft aa of the court 

^ ^^' after the appearance of both parties ; but in the 
King^s Bench the bill was^led by the n^after of 
the oflSce againft the perfons privileged, viz, the 
officers a)[id prifoners of the court ; and this file 
the prifoners and officers were obliged to take no^ 
tice of. [Since (by new rules) they are obliged to 
deliver copies to the gaoler when the defendant 
is in aflual cufiody.] This praftice in the King's 

Bench 
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Bench created that in the Common Pleas ; they de- 
clared ore tenus, which was only minuted by th^ 
prothonotary,and likewife the prayer or permiflion 
to imparle, or the plea ; now in conforn^ity to 
the King*s Bench they entered a. narr* on a roll, 
which was called the imparlance roll ; and to 
make up this roll, as the bill in the King^s Bench, 
the attorney delivered in paper the within decla- 
ration and -copies of them ; the bill in £. It. and 
imparlance roll in the Common Pleas were given 
to the defendant's attorney ; but the bill in the 
King's Bench fupplied the place both of the ori- 
ginal and imparlance roll. 

The prothonotary has two for every court, be- 
caufe he is fuppofed to enter them on the impar- 
lance ; but in the King's Bench the plaintifF's at- 
toi'ney brings his bill ready ingicoffed on parch- 
ment, and pays nothing filing, if brought in with- 
in the term in * which the proceft is returnable ; • Page 4^. 
but if afterwards /^d, but the defendant in both 
courts pays for the copy ol the plaintiffs declara- 
tion at 4^. per ftieet for the whole iffue j for the 
plaintiff's attorney is fuppofed to fuperintead the 
entry of them. 

This bill in the King's Bench^ and a copy of 
the declaration in the Common PleaSy tho* it be in 
paper in the Common Pleas, and in the King's Bench 
be only a declaration left in the office^ yet it re- 
gulates the whole proceeding in the iffue; for 
Ironi thofe pleadings in paper or in the otHce, the 
nififrius roll is made up, and alter the verdict 
they make up the plea roll from the nififrius roll, 
and enter the judgment thereon which is indeed 
inverting the antient proceedings ; for antiently 
they ufed to make out the imparlance roll, and 
then afterward^, yihtn a flea xaas given to entar^ 
they ufed to make up a plea rollj' and from 
thence they ufed to tranfcribe the nifi prius roll, vid. Rukip. 
and upon the back of the nififrius roll- the vtf rdidi^ 
was entered, which they ufed to tranfcribe upon 

the 
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the plea roll, and thereon judgement was entered; 
%Qd thereafon why the paper book cam£ in in- 
feYfo^no^^tr- ^^^^^^ ^^^ ^^^^^ of the court, IS this, becaufe the 
ltace°NJl. ^ ^ bufiaefs increafed in the Common Pleas, and it was 
not poffible for the prothonotary to enter them 
* Page 46. upon the roll; and therefore they permitted * the 
attornies to deliver their pleadings in paper one 
to the other ; and in the King's Bench they were 
permitted to file them up with the prothonotary, 
and afterwards they delivered them up to the 
other in paper only. Hence it is that thofe paper 
proceedings, are looked upon as the original ma- 
terials to fettle the wi^^ritti roll; if the piateri- 
ab vary in the iffue irom the paper proceedings, 
the verdift will be fet afide, but they will not let 
them move in arreit of judgment, till the plea- 
toll is made up, and the verdift there entered of 
record; but they may move for a new trial before 
fuch plea-roll Is made up. 
;tPafren. i$3. The />ro//w«o/anVj were fcribes, who took the 
.Cronicafcric. . afls of the court, and had the fame name in the 
id«m 32. courts of the empire ; and in the firft ere6\ion of 

the court of CommonPUaSy there being only three 
judges, each had his prothonotary. 

t The chief juAice of the Common Pleas was 
conflituted 29 ^. i. 

William the Conqueror, to make the Norman 
tongue current, ordained that the pleadings in 
the courts of juftice fliould be in French, and af- 
terwards they were entered in Latin, that being a 
dead language, and fubjejft to no variation ; the 
French continued till Hill. 36 Ed. 3. then by the 
flatute 36 B. 3. * ^- 15. it was aboliflicd ; but the 
pleadings continued to be in Latin ; but the pro- 
thonotary, 

+ The firft chief juflice of the Common Pleas was conftituted 
not in the zp EJ. I. bat in the 17 H. 3. when the King's mandate 
wa« dire^ed to Robert Je Lrxintcn and to William of Tork ihai 
they admit Robert de Rot chief juftice, Rcbert Je Eellcbamp and 
Regin de Moyau, and Robert de Rokely yo^^^'i^ of the fame court, 
July ^, 1233. 
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tho notary, being ufed to make notes in French^ 
ftill continued the old way, it being a language 
much (horter and more expeditious to take notes y 
of thefe are compofed the year-books* 

When the writ was. returned, and the parties 
appeared, the countor read the writ to the court, 
and then mentioned the time, place, and circum- 
ftance contained in the writ, ^c. and the particu-^ 
lar damage accrued to the plaintifT: all this was 
afterwards recorded by the prothonotary ; the 
place was neceffary, to afcertain from whence the 
fares were to come to try the caufe ; the time 
was necefTary, that it might appear the plaintiff 
had caufe of adion before the fuit commenced. 

The entries of the ordinary proceedings in the^ 
Gammon Fleas are not by memorandums^ as in the 
Kings Bench and Exchequer ; for as the one was 
deHgned to determine criminal proceedings, and 
the other the revenue, fo the proceedings in ci- 
vil cafes in both thefe courts, not being the origi- 
naldeiign and principle of their eflabliihment, 
thefe proceedings are the by-buiinefs of thefe 
courts, and entered by way of memorandums y and 
in the cafe of an aflion of an attorney, which is 
the by-*bulinefs of this court, the proceedings are # p^gg ^g^ 
entered by a memorandum. 

The declaration in caufes of complaint being 
particularly fetforth^ they conclude, £5? inde fro- 
ducit /c^am,vihich Yf^s proffering to the court the 
teftimony of the witneffesor followers ; and i^?^/^ vid. Fleta 137.' 
fays, ^od nullus liber homo fonatur ad legem, ne ad 
juramentum per /imflicem loquelam fine U/libus fide- 
libus ad hoc dudis, fed Ji Je6iam froduxerit, hoc ejl 
iejlimonium hominum legalium, qui contr^a^u inter eos 
habito interfuerint frafentes, qutbus a judice examina- 
Us y ft Concordes invenientur, tum fcterit vadtare legem 
fuam contra 'petentem ^ contra fedam juam frolatamy 
&Jid}^os vel tres teftes froduxerit ad proband' yOpor- 
tet quod defen/io fiat per quutuor vel perfexy ita quod 

fro 
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fro quoUhei t(tfi^ duos prodiifnt juratores uf<pe ad duo-- 
decim* 

When the defendaot wages his law, he fays, et 
hoc faratus ejl verijicaife contra ifftim quer\ i^ Je6V 
fuam p$r legem iffiu$^ frout cur' hie conf. indefaci- 
€mf, &c. 

Cut the law wager then ftood on fuch unreafo- 
nable terms, that they foon altered it; and when 
a fplemn contra^ with witnefles was prodaced, 
^ thcfe wiinefles, which were antiently joined to the 
jury to verify the contra^, could not be over-ru- 
led by a mere oath of the party ; but it was to be 
f Page 49. diiTolved eo ligamine quo ligatur ; fo the * law wa- 
ger was then denied ; ' as likew;fe in cafe where 
they offered to prove fraud in the defendant ; as 
likewife on all alliens on the cafe, and when per- 
fons were obliged to give them credit, as an at- 
torney for fees, and a gaoler for meat and drink ; 
and foit was left to thofe cafes only, where there 
was an original truft to the defendant's honefty : 
but yet the form of the declaration continued, 
which was in the nature of an offer to verify by wit- 
ntfjis the caufe of comflaint ; but againft an attor- 
ney that form was never in ufe, but a petition was 
made by a queritur ^ inde fet'tt remedium^ becaufe 
the ofl&cers before the divilion, as being privi- 
leged perfons, could only be fued in the King*s 
Bench, and after the divifion each in his own 
court. 
In order of pleading the defendant pleads, 

lirfty To the jurifdi<J\ion of the court. 

Secondly, To the perfon of the plaintiff, and 
afterwards to that of his own perfon. 

Thirdly, To the count or declaration. 

Fourthly, To the w?it, - 

Fifthly, To the a61ion of the >*rit. 

Sijfthly, To the action ilfelf, in bar thereof. 

Though the defendant, generally fpcaking, 

can have but one plea in abatement, yet this 

is the natural order of pleading, becaufe by 

this order each fuBfequeat plea admits the 

former > 
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fornstr ; as when he pleads to the * perfon of the * Page 50^ 
plaimitf, he admits the jurifdi6\i6n of the court ; 
lor it would be nugatory to plead any thing in 
thit court, that has no jurifdiftion in the cafe ; 
vhen he pleads to the count, he allows that the 
plainafifisabletocome into that court to implead 
him, and he may there be properly impleaded ; 
but in pleading to the count he does not admit the 
vrit'to be good ^ yet if the count be vicious, the 
vrit is confequently deftroyed ; for though the 
vrit in itfelf may be good, yet it is not purfned ; 
but in pleading to ihe Writ, he admits the form ot 
the county bccaufe by any obje^ions to the form 
of the writ, he allows the count to be fufficicnt in 
form; if the writ be good, it is not to any pur- 
pofe to objefi to the form of fuch writ, if the 
iorm of the count be thereupon iofuffipient ; but 
if the count be in fubftance variant, the defend- 
ant m^y ftiew it any time in arreft of judgment, 
becaufe the court has no authority to proceed in a 
matter pf Jubilance difFcreixt from the original. 

If a man pleads/ to the a fl ion of the writ, he 
allows both the form of tHe count, sind the writ; 
lor if he admits, that if the form of the writ and 
count were adapted to the plaintiff's cafe, that 
fuch form is good and fufficient, (ince to obje^l to 
theaftion not quadrating to the plainliiF's * cafe, * Page 51* 
does admit, that if^ it be ruled by the count, it 
does allow that the plaintiff has belbre the court a 
count in form fufficient. 

If the defendant pleads in bar to the a6\ion, he 
admits the form of the writ and count, for he an- 
fwers to the right in demand, and puts that right 
in iifue; and thereby admits that there is a fufBci- 
tnt form. to put the right in iffue ; and therefore 
though a man -pleads no?i ajjumffit modo i3 forniay 
yet the modo is forma does not traverfe the form 
of the writ or count, but the fubllancc of the pro- 
mife only ; which is the true reafon wiiy you 
may give another prpfniic in evidence, different in 

time 
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time and place from that met^tioned in the decla* 
ration, though not different in fubftance. 

But if the defendant pleads a collateral matter, 
this ought to be proved in the fame manner it is 
alledged,unlefs it goes in bar of the a^lion in, any 
form ; fo that pleas are of two forts, either dilato^ 
ry or peremptory. * 

The jfy// is twofold, (viz.) to abate the writ, or 
defer the profecution ; that of abatement of the 
writ was by matter Ihewn dehors, or upon the face 
of the record itfelf ; fuch as were dehors, Wjere 
pleas to the jurifdidion, or in difability to the 
plaintiff, or privilege in the defendant, or (hewing 
* miftakes in the writ itfelf; all thefe were to be 
pleaded in f four days, unlefs fpecial leave from 
the court, becaufe the perfon coming in by pro- 
cefs of the court ought not to have time to delay 
the plaintiff: but where there is a variance between 
the original and the count, or the bond, and an 
oyer prayed, there the variance may be pleaded ; 
becaufe it was ufual for the pleaders to fhew it to 
the court, and have the writ abated ; thefe taken 
down by the prothohotary were the original of 
thofe pleas in abatement : but when the recital of 
the writ and the count itfelf were entered on re* 
cord, if there were any ttiaterial variance, the de- 
fendant might take advantage of it, not only by 
way of plea, but by motion in arreft of judgment 
after the verdifl> or by a writ of error, becaufe 
the writ being the foundation and warrant of the 
whole proceedings, if the plaintiff did not purfuc 
it by his count, there was no authority to the court 
to proceed in fuch cafes. 

If the ofijeftions appear on the face of the writ 
itfelf, they are alwtiys objeflions to the legality, 
of which the court are judges, and not the jury ; 

and 
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and therefore, when they were (hewnto the court 

by the defendant's counfel, the judgment was 

quod hreve cajjitur ; if the obje6\ion wa6 not good, 

the writ flood, and therefore ought * to be anfwer- * Page 53* 

ed, and there the judgnoent was reffondeat oufteri 

if they pleaded another matter immediately, it is 

probable the dilatory obje^ion w^s not entered, 

becaufe the perempljary pl,ea was the proper aft 

at that courts 

But whejre they fliewed a dilatory exception, 
and there was judgment that they fhould anfwer 
over, and ihey craved a Hbertas interloquendiy and 
this not ending in any thing peremptory, it is very 
probable the prothopotary entered op record, 
from his owi; minutes, the whole tranfaflions as 
an aft of ^the court ; but where any ipatter dehors 
was pleaded, and which, if true, would have aba- 
ted the writ there if they had gone to iflue upon 
it, and it was found for the plaintiff; the plaintiff 
had judgnnent, quod recuperet, becaufe the defend- 
ant chofe to put the whole weight of his caufe up- 
on this iffiie, when he might have pleaded a pe- 
remptory plea, and going to iflue on it is like the 
cafe of double defences before the ilatute; the 
law faid if it be true it is a futBcient defence, and 
you fhall not ufe two precedents : but if the de- 
fendant pleads a m^iicr dehors in abatement of the 
.writ, and the plaintiff replies, and the defendant 
demurs to the plaintiff's replication, this immedi- 
ately refers the replication to the confideration of 
•the court; and lince, if he * had then referred* Page 54. 
the plaintiff's writ to the court, the judgment 
would have been to anfwer over'; therefore, if he 
at the fame lime refers the replication to the 
court to judge whether it is good or not, there is 
the fame judgment to anfwer over; but if he had 
referred the aftion itfelf to the court to judge of 
the legality thereof, there, that not touching the 
writ depending in court, but the pJaintitPs whole 
demand, it was admitting the truth of the demand, 

b^icaufc 
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becaufe e^ ft^ojus oritur^ the court never pra* 

nouncing what was the law till the faO: was firft 

^*A fettled ; and therefore the defendant, referring 

the legality of the plaintiff's demand to the courts 

admits confequently the truth of it. 

RaftafFs^o, * The fee ond fort of dilatory pleas, or temporary 

36a, 379. ijars, whereby the parol is to demur, till full age ; 

and thefe are plea5 peculiar to the feudal law; for 

in the civil law the guardian was party to the fuit 

inftead of the infant; and if there was mala fides 

his defence, he was to anfwer it to the infant. 

But the wardfliip in the feudal law was of ano- 
ther nature, for the guardian has the whole pro- 
fits in the eftate, and alfo the marriage of the in- 
fant, which was in order to bring h^ up to arms, 
and to marry to fuch perfons, as they thought 
might continue the martial ftrain, that fo the 
* Pag^ S5« ward * nEiight fubferve the original defign of the 
tenure. 

Hence it was, that the guardian was not truded 
with the adiion, and by confequence it was a maxim 
amongft them, that the infant could not be party 
to the fuit : but this mcxim was confined to fuch 
cafes, where the right of the feud was in demand, 
and was not allowed to aftions touching the pof- 
feffion; and the reafon was from neceffity ; for if 
the infant was not allowed to defend his poffeffion, 
an infant would be ftript of all he had during his 
minority ; and fo of injuries done by an infant. 
Infancy no Pica the parol fliall not demur, becaufe thea a gerterafl 
to a tort. 3Keb. licence would be given for infants to comikrit in- 
^^* juries; the profecution of thofe atf^ions was com- 

mitted to the next friend, and the defence of the 
a^^ions againft an infant to a fpecial guardian af- 
figned by the court ; but aflions concerning mere 
anceftral anions continued as they were, that the 
right of the feuds might not be charged during 
minority ; therefore in affizes of n(n'eldijftijin and 
mortdauceji* the infant had not his age, becaufe 
that was an aSion brought of his own feifin, or 

iiis 
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his anceftors dying during minority, bccaufe the 
wife muft be fiibfitted. 

So in z^are impedit, becaufe the church muft 
be filled. 

* So in an attaint, becaufe the petit jury may * Page 56. 
die. In a 4:eJJavit by defcent, though it be of his 9 Rep. 8$. 
own ceflTor, he fhall have his age, becaufe he,can- 
not tell what arrears there are ; and if he does 
not inake a true tender, he lofes the whole for 
ever. 

If it be a purchafe, it feems otherwife, becaufe 
that is not an ancient feud of the family for which 
he was to be in ward* 

But on a Jhrmedon in dtfcender and remainder ^ 
becaufe voluntas donatoris in chartafua manifijle ex^ 
frtffx de ccBtero obfervetur, and being founded on 
what is exa*511y expreffed in the deeds, though it 
be a droitural aftion, yet it may be purfued du- 
ring minority ;.;but if the tenant pleads a bar by 
warranty and ai&ts, there the parol ihall demur, 
becaufe that coii»<tms alfo the inheritance of the 
infant ..' 

But in zj^medon in reverter y the parol Ihall de- 
mur, becaufe he claims as heir in fee fimple to 
the reverfion, and not per ^mam doni ; and there- 
fore the right of the fee would be bound. 

But in all cafes on the fee, as if an aflion of 
debt on the obligation of the anceflor be brought 
againft the heir, there the parol fhall demur, be- 
t^aufe that lays a burthen on the fee, which by 
the law was to be preferved intire till the infant 
came of age, fioce the profit was given away during 
his non-age to the lord. 
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♦CHAP- V. 
Of.th^ General IJfue and Pleas to the ABiort. 

AS they had thefe dilatory pleas, fo alfo had 
they thofe that were peremptory, which 
were fq formed, as to divide the matter of law 
from the matter of fa<5^, according to the rule in 
Bfa^lony i^ ad (jfitajlionem juris noH riffoudent jurat ores. 

From 



•j* •* The annotid fays, that this indeed U a maxim in the ci?il- 
Uw jorifpradence, but ft dots not bind an EngUfli jary, for by the 
common law of the land rhe jury arejadges as/ well of the matter 
of law as '^f the fa^t with this difference only, th«t the " Gojile" 
Or jadg- on the Bench h to give them no afflftance in determining 
the matter oifadl, bat if they have any doubt amoagll themfelvei 
relating to the matter of /<?w. they may then requed him to »- 
plain it to them, which when he hath done, artd they are thus be- 
come well informed, they, tfnd they ooly beconie competent judges 
of the matter of /aw. And this is the province of the judge on the 
bench, naraelv, to (hew or tearS the law, but not to take upon him 
the trial of the delinquent either in matter of faft or in matterfof 
law ** ^'iJae^ beo on tJaefi feme^e mote Bifcc^p, ^ fe palbOf\- 
pian. *3J>a:ji aejp epi raecan Ifobef pibre, je peof\ulb pih tct 
** EJgar*^ laws, c. $• And again in king Canute^s laws 17. tJsepe 
beo on 9£r\e f cif\e B»f reop -jf e pai^ofiman. ^ ^acfi «X?en tree- 
can je Gobef fiihc S* ponuli^ qihc :*' in neither of thele/a/riftf- 
mental laws u there tne leaft word, hint or idea that the earl or al- 
derman (that is to fay, the prer>ofitus of the court, ^hich is tantt- 
moimc to the j'uJge ph tht btnch) is to take upon him to judge th< 
delinquent in any fanfe whatever, vhe fole purport of his office is to 
teach (taican) the fecular or worldly law : and if the jury (hall, 
after they be tha> taught, pafs an uniuft febtence, they are liable 
to be«Uiinted for ti-.e mortal offence of ** Cahflice" or flighting 
the law. — See farther the note in page 71* **\^/ dehent e£« 
judices.^'* See alfo Britton^ r.98. in the article of attainte^ where 
many different precedents arfe mentioned, in which the jury tre 
manifeftly judges both of matter of law and matter of fadti This 
c0m*naH ia*uf dodlrins is alfo fpecially confirmed and explained by 
I % Ed. I. f. 30. in the following words, *' item, it is alfo ordained, 
that the juftices afn^ned to take afllaesy&a// «*/ compel the jurtrt 
precifely to fay, whether the matter before them be diiTeiGu or not, 
Jum modo voLUERiNT dicere 'oeritatem faSii ^ et petere auxU'tum 
jujiitiariorum, ** (The jurors muft be left to their free 'will in 
fpeakiog the truth) fed Ji fpente voluerint dicere quod diffeifina 
ejt, vel noH admittatur eorum 'oerediBum fub fuo pericuio^^ Whe- 
ther diflfeifin or no dilfeifin, certainly is a point of /a*a, and of 
whivh the jurors are b^ this flatute declared the fole and only 
judges* 
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From hence it was that they formed the de- 
murrer, vhich fuppofed the faft ; and referred 
the law to the court ; from thence alfo they form- 
ed the general iffues in every a6^ion, which was 
referring the faS mentioned in the declaration to 
the jury ; and as the court of Chancery formed all 
general and fpecial writs,' fo the Common Pleas 
formed all general and fpecial iffues: 

The general iffues were contrived, in fuch words 
as were proper to deny the whole faft in the de- 
claration ; thus, if a charge was of trefpafs, the 
general iffue was, that the defendant was hotguil- 
ty ; if he were charged with a debt, that he owed 
nothing ; if he were on a fpecialty, he admitted 
the debt, unlefs he denied the deed, becaufe the 
feal continuing, it muft be diffolved eo * ligamine * Page 58. 
quoligatur 5 lor there was tliat credit given to the 
lolemnity of the feal, that he could not fay he 
did not owe, when it appeared by the acknow- 
ledgment of the feal, that he was indebted. 

But if the debt were on iimple contraft, then 
he might plead that he owed nothing, becaufe it 
did not appear by the feal, that there was any 
debt continuing ; and in that cafe he might even 
wage his law, lince, if he trufted to the honefty of 
the defendant when he lent his money, he was 
obliged to do it, if the defendant denied it on his 
oath, with perfons attefiing to his credibility ; the 
affizc was a contrivance invented by H. !j. to try 
the right, infiead of joining iffue by battle : and 
thefewere taken in the Kings Bench y or Common 
Pleas for the county in which they were fitting; 
but they were adjourned for difficulty into t the 
Common Pleas y as the centre of all civil juftice; in 
the ancient way they did not join iffue by battle Booth 213.114, 
where they could produce the inveRiture, which *'5»»7o- 

was 



t At this period of time there waa no court of Common Plea« 
*t Wejlminfier^ ail common and inufed all pleas in general were 
tritd in and by the county in ivhich the c&ofe cf adlion aroft* 
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was figned by the parties, or wfeen there had been a' 
defcent from the perfon who had appeared tenant 
on the roll ; and this trial was called jurata coram 
" jutatoribus: the affize being invented, and that 
coining in, inftead of the battle, they pleaded 
pleas why the affize ihould not be taken ; and 

* Page 59. ^here iff«e was joined on fuch pleai * (though it 
was tried by the recognitors in affize) it was faid 
that the aifize, did tranjire in juratavyth^tt they 
pleaded what they called a fiat bar to the affize, 
and iffiie was joined upon it, they never inquired 
of ih^feifln oxdiffii/iny which was called taking the 
aifize at large ; but if the plea was found againil 
the defendant, they proceeded to inquire of da- 
mages only : but if he pleaded only a colourable 
bar that is, fuch a bar where they gave colour, 
then they proceeded to take the affize at large» 
which was done in this a^anner ; the afiize (hew- 
ing no title in the plaintiff, the defendant would 
fhew his own infeoffment or invertiture ; but be- 
caufe fuch feoffment was only evidence that there 
was no dkjfafin^ it would amount to the general if- 
fue without colour ; therefore the defendant urged 
that the plaintiff obtained by virtue of an invefti- 
ture on which the ceremony of livery had never 
pafTed, and the validity of fuch inveftiture being a 
queftion of law, was not to be anfwered by the ju- 
ry ; and therefore the plea of his own inveftiture, 
which alone would have been only evidence of no 
dij/Jii fin joined to the plaintiff's title, which turned 
on a queftion of law, and drew the caufe from the 
jury to the court, this obliged the plaintiff to fhew 
by what inveftiture he claimed,. and then the affize 

•Page 6o* * was taken at large on the title of the plaintiff; 
tills was done that the plaintifPs title might appear 
on record, and the plaintiff be confined to give evi-. 
dence touching that title^ that the jury might liot 
wander from that evidence; and if they did, they 
might have proper evidence, to convift them on 
attiinU having fomething on record to which they 
'> might 
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might apply their evidence. If an infant plead a 
iisU bar, and the bar is found againil him, yet the 
aiBze fhall be taken at large, becaufe the law not 
allowing the parpl to demur in this aflion, which. 
^^sfeflinum remedium^ fo they inquired of the fei/ttt 
and djjfei/iny that the infant's whole title might 
be before ^he court and mi^ht not fuffer by his 
pleading. Whenever the plaintiff ndiifed his time, 
or was barred in the affize, he was driven to the 
writ of right : but when the defendant had the ad- 
vantage, to fecure his poffeffion, he might chufe 
whether he would join iffue by battle or by affize, 
^ fiQce there was a TtQentdiJJii/in ; fo that the plain-. 
tifFhad the firft choice in the writ of aflize ; but if 
he miffed his time of choice, the ele£iion was in 
the defendant. 

. The pleadings in other a£lions were fettled con- 
formable to what waf; done in the ailize ; for they 
gave the defendant, if it were a matter of faft^ the 
liberty of pleading * the general iffue, or traver- * Page 6f« 
fing any material point of the declaration; but he 
could not plead a plea that amounted to the gene ^ 
ral iffue, for pleas that amounted to the general 
iffue were only faAs on which the iffue migt^t be 
turned in evidence ; and therefore were not iffues 
of fafl to be returned to the court, but matters of 
evidence to be determined by a jury ; and confe- 
quently not a good plea, becauie they drew to the 
examination of the court, what was proper to be 
determined by the jury ; but they gave the defend- 
ant leave to traverfe any material point in the 
plaintifPs declaration, in order to bring that one 
fingle point in iffue, an,di to which they might ap- 
ply their evidence alone : fo that if the jury on 
that point gave a corrupt verdift, they might be 
more eafily attainted, which was. not fb readily 
done on a general iffue, where the matter was more 
complicated ; therefore in debt for rent, if it were 
Iqr deed, they niight plead noj^ eft fcu^umi ifk 
were without deed, non dimifity or nothing in ar- 
E teat. 



Page 
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rear, or that they never entered, unlefs it^as hj 
deed, and there they were eftop^ped by their own 
acceptance ; and yet all thofe- points were in if- 
fiie on nil debet ; and nil deiet was a proper iffiie 
for rent, notwithftanding the indenture, becaufe 
an indenture did not acknowledge a debt like an 
6z« obligation, * lince the debt accrued by fubfequent 
enjoyment; and therefore he was not eftopped by 

- - - af. 



the indenture, to fay he owed nothing. As in a{ 
fi^e th« defendant might Ihew to the court any 
matter by way of bar why the afli^e fhould not 
be taken, fo in all perfonal aAions he might (hew 
any matter to the court why the aAion did not 
lie; and this was proper to ihew the court, and 
not the jury ; becaufe it was a matter of law how 
far the a.^lipn lay, and not a matter of faft whe- 
ther a declaration was true ; and there fuch quef- 
tions were produced to the court, and not to .th» 
jury, lince they were firft queftions of law^ whe- 
' ther fuch bars properly difcharged the aftion ; but 
they might be traverfed. whether true or not, 
which fuDfequently drew them to the examinati- 
on of the jury. 

^•ft» But, if the defendant plead to part, he rtinft 

traverfe the other part ; becaufe the other matter 
remains ftlll a faft to be tried by a jury, there 
being no queftion of law moved concerning it ; 
but if the plaintiff did not pray judgment fbrthat 
part unanswered, it was a difconiinuance, becaufe 
he did not infift on the judgment of the court 
for ^ant of an anfwer, nor had ^ut it into any 
proper way of examination ; ana being not put 
under examination by the defendant, nor prayed 

* Page 6z- by the plaintiff to be adjudged as a * matter ad- 
mitted by the defendant, it was a queAion out of 
court, lince the piaintiflF by not following it to a 
proper determfnation has difcontinued it. What- 
ever made the faft complained of to be lawful was 
matter of iufiification^ and to be fhewn to the 

court ; 
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court ; becaufe the court was judge what was 
law and how far the fa6>, if done, , was lawfully- 
done ; the jury were only judges whether the fad 
was done or not : therefore on not guilty of 
the trefpafs, the defendant cannot fhew licence to 
prove there was no trefpafs, becaufe though the 
licence makes it no trefpafs, yet he fliews that li- * 

cence to an improper jurifdifiion,^ viz. to the 
jury, who are not proper judges of the law : fo if 
he Ihews a releafe of debt to a jury, it is no evi- 
dence on nil debet I becaufe, though the releafe 
makes it to be no dtbt, yet he fhews it to ao im- 
proper jurifdiclion : but though a man muft fliew 
all matters to the court that affirm the faft com- 
plained of and difcharge it, yet where any thing 
goes in denial of the facft, there it muft be given 
in evidence on the general iffue ; becaufe whatever 
denies that caufe of complaint is matter proper to 
be exhibited to the jury who are judges whether 
the faft was done or not : therefore actions of 
trover and ajfumf/it (which are modern inventions 
in fome caies to get rid * of the la^-wagers which * Page 64- 
Jay in the ancient actions of debt and detinue) 
were fo formed, that almoft every thing may be 
given in evidence on, the general iffue : thus in 
trover, the plaintiff declares on the property of 
goods and chattels, and that they come by finding 
in the defendant ; whatever matters were alled- 
ged that confefs property in the plaintiif, will inti- 
tle him to his damages; and whatever denied it, 
is on the general iffue; and therefore levying by 
diftrefs, releafes^or the like (which were ancient- 5 Mod. 9a. 
ly pleaded in this action are now given in evidence; ^^ '£^^^°' ®^ 
becaufe they difaffirm the property of the plain- formerly they 
tiff on which hisa£\ion is founded: fo ,in ajfumpjity pleaded to the 
the aaion is formed on a contra^, and the tref- f^^jt^^^,"^^^ 
pafs to the- plaintiff is in the no n- performance of isgiven inevU 
it, and the iffue being nan ajjumpfit inllead of the Z^*'"^*^ ^n the 
old iffue which was not guilty, 'ds nan dimtjit wasffj^* 5^/ "** 
the old iffue on an aftion of debt* upon a leafe, str. ioza» 
E 2 and ^' '4»* 
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and non dettnet on the detaining of goods; yet on 
this iffue every thing may be given in evidence 
which difaflSrms the contraft, for that goes to the 
gift of the aftion ; lince if there be no contraft 
to be performed at the commencement of the 
aftion, there could be no trefpafsfor the non-per- 
formance of it; and therefore a releafe goes to 
the gift of this a6\ion, for it (hews there was no 

Page 65. * contra^ at the time the action was conimenced; 
[for as in trover he muft have a right to the thing 
declared on,] fo here every thing that ftiews the 
contraft to be void, as non-age, or more money 
loft at play than the ftatute allows, may be 
givfen in evidence on the general iffue ; for on a 
void contra(5l the plaintiff has no right to any ac- 
tion ; therefore this and the like goes to the gift 
of the aftion. Note^ that the gijl of the aflion is 
the fraud and deliifion that the defendant hath 
offered the plaintiff in not performing the pro- 
mife he had made, and on relying on which the 
plaintiff is hurt ; and therefore what goes to fticV 
that there was no contract, or that it was perform- 
ed, or paid, or releafed, or that there was no con- 
fideration, and difcharged, goes to the gift of the 
a£lion ; ^becaufe there could be no delufion or 
fraud to the plaintiff at the time of the a6iion 
brought, nor could he rely on that which had no 
being ; and therefore thefe matters need not be 
. pleaded, but may be given in evidence on the ge- 
neral iffue. 

But antiently, if there was matter of law, 
though it amounted to a negation of the declara- 
tion, yet it might be exhibited to the court with a 
conclufibn to the country ; this was thought a 
proper way to exhibit it to the court at firft, when 

Page 66» *^c proceedings* were ore tenusy becaufe it faved 

"the time and expence of trial, and fince being a 

matter of law it was found fpecially by the jury, 

and returned back to the court; from hence 

^mc the fpecial ifluesof no^ ejifa^ium, as that the 

obligor 
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obligor was covered or not lettered, or that it 
was not fo read to him, and/& nan eft fu6lum ; fo 
in trover and ajfumpfii they pleaded a rcleafe, or 
infra atatem in an ajfumpfit^ becaufe they are mat- 
ters of law, though they are a negation of the 
plaintiffs declaration, and were therefore proper 
to be referred to the court in the firft inftance : 
but matters of law, which do <not go to the gift of 
the a^ion, but to the difcharge of it, even in thefe 
new framed aft ions, are to be pleaded, as the fta- 
tute ot limitations ; and fo if a leffer fum be paid 
before the time, becaufe that is not a performance^ 
which deftroys the being of the promife, but a 
collateral agreement, that fupplies the perform- 
ance of it. 

In all pleaJings, where-ever a traverfe was firjl 
properly taken, the iffueclofed; and therefore a 
traverfe cannot be taken on a traverfe ; if a Ka- 
verfe be taken to the declaration, it deftroys the 
plaintiff's aft ion ; if to the bar, it deftroys what i? 
faid in avoidance of the aftion ; and if to the re- 
plication, what was faid in avoidance of the bar, 
^ Jic de cctter'is \ and confequently, ^ where a* Page ^7- 
fubfequent traverfe is taken, the reft ftands con» 
feffed. 

If a man demurs to part, and takes iffue on the 
other part, or if the declaration be againft two de- 
fendants, and one demurs, and the other takes if- 
fue, the court fhall determine which they pleafe 
firft ; for in both cafes there are two iflues, the 
one in law, an«l the other in fad, each of which 
is independent of the other ; fince wherever there 
is a demurrer ^uoai that perfon, it is an admittance ' 
of the faft; hut the" defendant ftiall never plead 
and demur to the fame faft, becaufe thatisadur 
pUcity, that draws the matter to two different ex- 
aminations; fince ihe demurrer is to be tried by 
the court, and the faft by the jury : and it would *'* ^^' 
be expenlive and vexatious to follow the matter 
in both judicatures ; for then a man would always 
E 3 demur 
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demur fpecially for time, and if he was over- ruled, 
then he would deny the fad : but if the declaration 
be not a fuffi<:icnt foundation for the court to f^i ve 
judgment upon, this may be moved in arreft of 
Judgment after verdift ; becaufe judgment cannot 
be given, when it appears, that though the faft 
be found for the plaintiiF, yet he has not fuffici- 
ent caufe of aftion : and a demurrer admits the 
faft to be true, and refers the law arifing on the 

• Page 68* faft to the judgment of the court ; and * there- 
fore though the fa6l is taken to he true on fuch 
demurrer, yet if it ftates no legal faft, the court 
has no foundation on which to make any judg- 
ment. 

The ancient praftice was, that if the matter in 
law on the demurrer was eafy, the court determi- 
ned it immediately, whilft the parties were both 
in court; but if it went over to another term, the 
plaintiff ferved the defendant with procefs ad au- 
diend^ judicium ; and if he appeared not at the pro- 
cefs, judgment was given againft him : but on a 
real aflion there were two days given before judg- 
ment was given ; for if he was ferved with procefs 
nd midiend' judicium, and he made default, this was 
recorded, and further day given ; and if at that day 
he did not appear and &ve his default, then judg- 
ment was given againft him. 

This procefs vanifhed in perfonal aftions when 
a defendant could make an attorney; for, after the 
iffue clofed, the attorney was always prefentas an 
officer of the court; and therefore it had been in- 
congruous to have demanded the defendant when 
he was in court by his attorney ; and therefore the 
plaintiff may difcontinue his a6\ion by not follow- 
ing of it, yet the defendant was not demandable 
after he had appeared as he was of old, being in 

* Page 69* court by his attorney: * but as in Chancery defend^ 
ant anfwers in propria perfona fua, and not by at- 
torney (as there is no attorney there on record, 
for the clerk that appears for him only fhews 

that 
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that his client is in court* and is not put in his 
place ad luctand* vel ferdend\ as at eommon law) 
thence is the/ubpcena for the defendant to come in 
and hear judgment : fo, in real adkions, the defen- 
dant was oblig^f to .appear himfelf; becaufe his 
inheritance w^s concerned, and therefore they 
would not give judgment final in the abfence of 
the party : tfaergfore they fummoned him at nifi 
frius : in a perfonill aSidn, the defendant was 
called : becaufe It wKs notprefumed that the attor- 
ney, who was an officer of the court, was attend- 
ing at the ni/i frius An the country, whence they 
called the defendant himfelf; but then by the^- 
tute of JVeftminJier, the judgment, if he did not 
appear, was taken by.defauit, as afor^faid* 



* C H A p. VI. ♦ p3ge ,^. 

The Jury Procefs. 

ON fettling the law in the courts above, they 
had the matter of law decided f by the 
king's juftices, but the matter of faft by the 
faresiznAxh^xzioxtthtjurata were to be fum- 
moned from the place where the faft was laid, % 
and antiently from the very hundred where it 
arofe, fince thofe fafts were determined in the 
court of the hundred ; but becftufe it was difficult 
E 4 to 



t Who were the kingN juftiees, fee tfie pige folfowmg. 

J This pofition is who/)y incompatible with thecominon lawi^r 
'he jurata were the fdle judges both of thB law and the fa6t. afl4 
far that reafon wCre not only fumtnoned from the four decenoar- 
ries neareft adjoining tbfe place where the offence had bfeen cort-» 
mitted, but were ever refponfible ihemfelves to make good the 
damages fuftained by the piaintiflf if the defendant fled from juftice- 
See JT^war*/ the tonfeflbr's Iftws, confir.nci an4l enlar^d by 
^Viltam the Conqueror, chap, lo* 
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)LO get twelve freeholders in every hunJred, the 
court contented themfelv^s with four, and after- 
wards, {tiz) 21 EL €^ 6t if two appeared it 
fufficed ; if fuch perfons were not returned, the 
array was challenged on the polUy if they were 
not hundredors ; ^nd this was to fecure, that 
fome at leaft of the fares of the hundred might 
be at the trial of every faft, hi order to have the 
fame fettlement of the fa6l by the men of the 
neighbourhood, as was ufed by the feudal court 
for the decifion of right there ; fo that the jury 

pi. E. 45. ^ere originally nothing but the J farts of the 
lord's courts transferred into the king's court, 
by a particular writ; but now by the ftatutc for 

? Page 71. the amendment * of the law, thofc hundredors are. 
not neceffary, for the vcnirt is awarded de cor fore 
comitatus, uplefs in criminal matters, and upon 
penal ftatutes. 

The jury when impanelled judged under the 
penalty of an attaint in the old law, as appears by 
Olanville; if a falfe judgment was given in the 
court below, t ?nd they were arraigned for this 
falfe judgment in the king's court, they were 
obliged to wage their battle, not by an extrane- 
ous perfon, but by one of themfelves; and if they 
proved recreant, they loft liheram legem, the lord 
loft his court, and the whole court was in miferi- 

eordia. 
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J Not /tfrr/ of the Lord's courts, bat /«rr/ of their own de- 

I cenaarfies > > for free-mrjgr, fimply fuch, were kdmiiTabie to the 

lord's coarty bat Uct-holders only were admilfable to , fit in judg- 

i incnt apon a decennary hte-BtiJer. For inftance, the" fervantt 

I of a great baron being iu plegit Jsmini fui, became ipff fm6i» 

freemen, but thefe free-wr* were not compares with fuchf ree- 

ktlders who lived fub e§rum propri9 piegis. For the latter 

were fureties or bail for one another, but the great-barcn fiogly 

was forety or bail for all his dome()ic ferva&ts^ 

*[* The court ir/#<cc; means either in the decennary court, the 
court-baron, or the hundred-court ; for the higheft court (or what 
was then called the regis jujiicia) was the count y-coort. In the 
29 cap. of our firft Henry* s laws, intitled, ** qui debent eJfe)M^zt% 
regis, ** are the following words " regis judices debent ejfe 
0mnes barones cemitatus qui /iberas in eis terras iaberet, per 
ques debent caufe Jingulorum ulterna pr^Jeeutiene traSlari,'^ 
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cordia. Gla. lib. 8. c. g.fo. 66* Inftead of tliis,cam 
the Norman way by a grand jury of twenty-lour; 
but the perfons, if convifled, were under the 
fame difabilities with a champion recreant in fuch 
acafe^ for they loft liheram legem, znd they receiv- 
ed the villanous judgment, which every cham- 
pion received,that,mairtaining another's right by 
battle, failed ; for their verdid^ was the afi'erting 
of the Fight of the perfon for whom it was given. 
But this was fo fevere a judgment, that they al- 
lowed all manner of evidence in fupport of, 
their verdi6\ ; but againft the verdi<^ they ad- 
mitted none that was not given at the former 
trial, becaufe the jury might give in their verdicft, 
not only on the evidence given in *court, but on » Pnpe 
their own knowledge ; and therefore whatever 
other ways they came to the knowledge of the 
faft, they might give in evidence for the fupport 
of their verdict ; but the evidence not offered on 
the trial Can never be brought againft them, be- 
caufe fuch evidence might have altered their 
judgment bad it been given; and the want of 
that light, which the party negle<^ed to. offer, can- 
not coavift them of a fallity, which, if it had been 
offered, might have founded a different verdicl. 
The fame proccfs that was ufed in the lord's 
court to bring in the parties and juries (viz) fum- 
mons, attachment and dil^refs was ufed in the 
king's court ; for the venire anfwers the fum- 
mons; thQ habeas corpus f ihQ <kU'dchmcnt ; and 
thtdijiringas is the diltrels infinite; and then as in 
cafe of the king they often drop one procefs, as 
in trefpafs the fummons, "beginning with Uvi 
attachment, fo in the king's bench and exchequer, 
when the criminal bufinefs was tranfadlcd, and 
the king's dues demanded, they dropt the habeas 

corfus^ 



^ The bahcas corpus is widely dillercnt in its effeft from th-s 
attachment \ For by the fcymer writ, the body is takeo inlr. cul- 
ody i by the latter, only goods and chatteU. 
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corpus y and proceeded on the dijlringai ; th c 
fummons was omitted in trefpafs, that the offen- 
der might npt fly from juftice by notice; but it is 
not prefumed, till the contrary appears^ that the 
J ary would not obey the fummons ; but in the 
i<*:ig's cafe, if they did difobey, * they made ufc 
• Ine (trongeft procefs, ( viz. ) the dijiringas. 

♦ all the jury did not attend on the habeas cor- 

" : o\' diJiringas^yiKxoh was to bring them into 

there were undecim^ decern, or ai^o tales, ac- 

. a:> the number was deficient, to force 

I the king's court to try the ifTue ; this 

I )jt fummons or venire, becaufe it was 

. -nat the firft habeas corpus and difirin- 

i^-v.ii notice to the vicinity, that they 

: .i;:p.-ar ; and therefore the fupplemen- 

v i ; !orccd in without a particular fum- 

> i iy iorefeen by Ed. i. that when he 
*. . . ; iiiririer juftices in eyre to difpatchbu- 

i. "i'::^ oropc^r counties, that the jury muft 

r. \.KJ io the courts, above, which would 
,' r u cxorrtce, and great conflux of peo- 
:o !i!i, aad therefore he conftituted'the 
; ;:, jvi, that the matters of the law 
• 1 m his own court, and the fafts in 
; i and thereon there was aperfe6t uni-* 
f * the law, for the fame juftices itinerantes 

ii* .on time, who tried the faft in term time- 

fettled 



J The Yummons was not omitted in trefpafs, for the realbn 
hc^e afTigncd : for the defcmlant might fly from juftice as eafily 
upon the diftringas of his goods and chaitej^, as upon fervice of 
the fammons : but in matrcr of trcfpafs, fuch as maihem, falfe 
imprlfonment, pound-breach, battery aod t^e lik«, the fammons 
Was omitted only to haflen the prolecation in the inferior courts, 
49 Britton well obl'ervcs , Si le plea feit ailloures quen notre coort, 
tt U dejendant ne vient pas^ et nrfefaijfe pas cjfoigner^ nor 
veulcns que lejugeinent ne fait jamais delayer jus qu* ^ /< qumr^ 
Uejour, mats tnntbtjoit a<wardi le premiet j 9ur par le fureiier 
(de plaitttiffe) que telles difirejfes f$ient i'etenues, et qu4 ham- 
me preign plus ^ et iffient de ceurt en csvrt^^ 
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fettled the law ; and henceforward when they 
found this anfwered the expeftation, the juftices 
in oyre were totally difufed. 

•The njanner of contriving it, was to dirndl * Page 74, 
the vcHire to return the jury at fome day the next 
term, unlefs the juftices frius tali die & loco vene- 
tint; and thus the nifi prius was at firft on the veni- 
re, and continued in that manner from Ed. 1 . to 
Ed. 3* for though there were no iffues returned 
on the venire to make them appear at nifi prius, 
yet it was fo much a greater difficulty on them to 
appear afterwards at JVeJlminJier, which if they 
did not, the diftringas iffued, that it had its effe<f^s 
to bring them in their proper counties ; the writ 
was contrived to command them to come into 
court, becaufe it would have been improper for 
the court fo have commanded them to come in- 
to any other place, fo that their appearance be- 
fore the juftices of affize is an excufe for their 
non-appearance in bank ; but if they did not ap- 
pear at the affize nor at Wejlm'inj^ter there iflued 
an hoheas cofpus and diJlringaS to bring them up. 

By Wefim. %^ eetp. 27. the defendant might be 
effoined in an afGze or «//? prius the firft day ; 
but if he had an effoin at mft prius the inqueft was 
taken by default in aflize. 

By tht Jlttiute of Marlbridge, cap. 18. pojiquam 
tix(juis pofUerxtfe in inqUifttioneni aUquamy non habe- 
hit nijt unicum effonium ; and the ftatute not limit- 
ing they time when * the effoin fhould be taken, * Page 75. 
they might take it on the dijlringas ; fo that when 
the jurors to fave the penalty had come on the 
dtftringasy one of the parties effoin ed himfelf, and 
the jury after much expence and trouble were 
obliged -to return re infeda ; for this incon- 
venience, a remedy was drawn from Wejlm. 2 
ffl^. 27. which fays, pojlquam allqms pofuerit fe in z Inft. 417. 
inquifttionem aliquant proximum diem aUmquetur ei 
tjfonium : and the proximus dies was the return Of 
the lyenircy and then by this contlrU(flion they 
got rid of the effoin at nin prius i for they made 

the 
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the ventre returnable at a day within that term 
in which ifTue was joined, and the defendant 
was obliged to be in court during that whole term, 
fo that they made a froximus dies in the fame 
term that iffue was joined; and there was no 
mifchief in this, becaufe, after the' parties had 
leave to appear by attorney, they were difcharg- 
ed themfelves from a conftant attendance in 
court, as their attornies conftantly attended for 
them; hence Xht dies datus was omitted in thb 
Common Fleas in the award of the venire, becaufe 
the party being in court that term in which iffue 
was joined^ continues in court by his attorney 
P Page 76. during the whole term ; but yet the froxirti dies 
after iffue joined, muft be the day of the return of 
the venire, and by confequence the time * when 
he was to call his effoin, then he had no other 
day to do it by the words of the llatute ; and by 
this conftruftion they got rid of all the effoins 
on the behalf of the defendant at the day in niji 
frius, 

Alfo there was no dies datus on the return of 
the dijlringasy becaufe the inquefl might pafs, 
though the defendant made default at the day in 
niJi frius \ and therefore it was not neceffary to 
give him a day there ; yet if. he reaffumed the 
coniideration of their giving judgment, they iffu- 
ed a dijlringas ad audiendum judicium to give a day 
to the party, that nothing might be determined 
in their abfence : but in the King's Bench they 
gave a day on the returt^ of the venire, becaufe 
anciently the King's Bench had |jiot bufinefs 
enough 10 fit the whole term de die in diem, and 
therefore they adjourned from one day to ano- 
ther ; they gave aday to the parlies to be prefent 
when they fat, but there was no day given to the 
parties on the di/hiugas, for the fame reafon as in 
the Common Pleasy.viz. becaufe the inquelt might 
. ^ be taken by default. 

The ancient practice of the defendant being 
elToinable of the venire, was a great mifchief in 

this 
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this procefs; becaufe, if he did not appear, the 

jury was afterwards obliged to appear in bank ; Scc«nd. 

and there was another mifchief in this procefs as 

it then flood, * the parties, not feeing the panel * Page 77. 

beforehand, they could not be prepared to make 

their challenges ; the firft of thefe mifchiefs was 

pretty well remedied as to the plaintiff by laying 

the cofts on the defendant where the plaintiff 

prevailed ; but the fecond mifchief had no remedy 

till 42 Ed. 3. £:. 1 1, whereby it is ordained, that 

no inquefts but affize and delivery of gaols be 

taken by writ of ni/ifriusy or other manner at 

the fuit of great or fmall, before the names of all 

them that fliall pafs in the inqueft be returned 

into the court, and the nearcft and moft fuffipi- 

cnt; and this fet the procefs on the fame foot it ^^6 »;*• . 

tiow ftands. 

From henceforward they could not place the 
nifiprius in the venire^ as was direfted by the 
ftatute of JVejlminJUr ad. becaufe it is direfted 
that no inqueft be taken at nijifrius till the in- 
queft be returned in court, and therefore the 
claufe of nififrius was taken out of the venire^ 
and placed to the habeas corpus and dtjiringas in 
the refpe^live courts, which was fo awarcjed on 
the roll in Xhejuratai this had many good effefls; 
firrt, for that the plaintiff and defendant knew 
the names of the jury in order to challenge- 2^fy, 
the venire being returned, the defendant had no 
effoin on the htbeas corpus and dijlrinpasy but was 
obliged to appear, or elfe by Wejlminfier 2. * caf.* P^ge 7S. 
27. tiie inqueft was taken by default, as if he 
had appeared, not that there was judgment given 
for default, becaufe having the day at ni/i frius^ 
from wJience he might be detained by inevitable 
neceifity, they thought it too hard to give judg- 
ment againft him for the default, without allowing 
him to excufe it; yet the inquifilion was taken 
that the plaintiff might not be delayed, as it was on 
the fecond default of the defendant on the affi2:e; 

fo 
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fo that when a venire had been returned^ there 
was no eflbin on the dijlringas. 

The fecond advantage was, that the jury on 
the nifipnus were fined if they did not appear; 
and therefore the claufe in the diftringas is, quod 
habeas corpora eOrufn coram nobis apud Weftminfter 
die lunee prox. pofi, vel coram juftic* noftrts ad ajft- 
fasinconCtuatenend^ajJignfipriusdleyt^c. Since 
they could fine them on this procefs according to 
their offence, they granted niji prius in the enfu- 
ing dijlringas^ and did not connpel them to try it 
at bar, which was more convenient than the an- 
cient way, where the appearing juror was obliged 
by his companion's default to come up to /fv^- 
minjier', but now every one had iffues returned on 
him for his own default, and fiill the alBze conti- 
nues the name of nifi prius. 
* Page 79. * But to explain this further, we muft confider 
how thefe continuances are ma'de after ifi\ie is 
joined ; if it be an iffuable term, the venire is 
made returnable the laft day of the term, withoul 
apy nifi prius in it, as it anciently was, and from 
that day the difiringas is tefted with a nifi prius re- 
turnable at the day in bank; if ilTue be joined, 
and they do not go to trial the fame term, then 
they award a venire on the roll, returnable the 
fame or the next term; and if they do not go to 
Co Entriet. trial, they continue the procefs by a vie* non mifit 
*49- hreve^ and then there is on the roll a new venire 

awarded till the vacation, when they go to trial, 
and when they are going to trial they take the 
roll and enter the continuances to the dj^ringas, 
which award of the dijlringas is never entered on. 
Caile.1 the Day the plea roll, but only at the ift day of next term 
in Bank. afUr theaffizes ; when the pofi^a is returned, they 

^Tittx \\. pojiea continuato inde procejjuy which is a 
recital of the continuance warranted by the n'lfi 
prius roll; the reafon of this praftice is, that if 
they had entered the award of the dijlringas on 
the plea roll, and had not gone to trial, they 

muft 
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muft from th*ence award an alias and fluries 
difiringas, which would have obliged the jury 
to come in terms, and in terms not ifTuabte : by 
this pra3ice they faved all trouble and expence 
* of that nature, and yet they continued the afts * Page JBa 
of the court as well, for fojiea continuato indepro^ 
ufu ihews on the plea roll that the lail award of 
the venire in the former form was continued to 
the day in baa.k by the procefs, viz, by iht^ijiriw 
gasy and the award of the diftrmgas ^as npt nc- 
ccffary to be entered, fince it was an a6l relating 
to a trial out of the court, aod not ialhe court it- 
felf ; a&d therefore, preparatory to the trial, was 
formerly entered on the nifi frius or iffue roll, fo 
called, becaufe on it the pleadings were entered 
to the iflue at that time ; and as it was unnecefTary 
to en^er the continuance oa the plea roll, fo it 
was not expedient, becaufe fuch continuance 
would have embarralTed the parties and jury; 
and therefme a general entry was thought fliffi- 
cient on rhe nifi frius xoW; they enter the de- 
claration and pleaidifBgs to the iif^e joined, toge- 
ther with the firA award to the venire : but to fave 
the trouble of fuch entry of continuances, they 
enter tike flacita of the term in the vacation, 
when they go to trial, at the bottom of the nifi 
frius roil, between the award of the venire 2Lnd the 
pirat r^il ; and this {hew3 the judge of ai&ze that 
it was an ifiue continued to the lail term, and is 
t warrant to the officer above to continue the &<?- 
Mire until the time of iffuing * the dijlringas : • Page %u 
hence in the Common Pleas ihey make no flacita 
at the bottom when they go to trial the fame 
term iilwe is joined ; for that would apparently 
be uanecefiary, fince fuch fiueita came inflcad of 
the contin nances : but in Kh^ King s Bench they 
always entered the flacita^ though they went 
to trial ti»e lame term; becaufe anciently the 
coaiti««Bnces in that court were (rom one day to 
another in the fame term : a^ui it is to be noted, 

that 
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that in the Common Pleas there was anciently 
a continuance roll for the jury procefs; fo that af- 
ter the venire was awarded, and the jury procefs 
was continued irom term to term, they entered 
the continuance on a roll of that day, to which fuch 
procefs was continued, entering up the ftile of 
the court on the top of fuch roll, and humbering 
the roll ; and fo when it continued to a fubfe- 
quent term, they entered on the continuance roll 
of that day in the fame manner ; and when the 
fojlea came up, then their entry was made in 
this manner, pofiea contintmto fYocefj'u freed" inter 
partes prad* perjur ponif^ inde inter eos in refpejSium 
hue ufq y ad tunc diem fcil' in o6lab^ fanHi trinitat\ 
nifijufiiciar* prius^ 6s?c. 

And when fuch records were fent for by writ 
of error at the end of the judgment, they fent 

* Page 82. the plaeita of the particular tiroes of continuan- 
ces to warrant that part of the roll that mentions 
the continuato indeproceffu ; and this is evidentiVom 

Rarta'i 288. JRaftalVs entries, title error^ in a notable roll in 
the 5 Ed, 4. where the very number of each toll 
of continuance is entered at the foot of the judg- 
ment: after 32 H. 8. 30. the continuance roll 
was dropt, becaufe by ihzt Jlatute^ all difcontinu- 
ances were cured after verdi(^; and therefore 
they only entered on the plea roll the award of 
the venire, which they continued as before-men- 
tioned by a vie* nan mipt hfeve ; but now that is 
dropt, and they only enter pojlea continuato inde 
procejju inter parties prad\ entering the verdift 
' returned on the pofiea ; and they need not on the 

foot of the record enter any continuance, fince 
the want of a continuance is cured after verdidl; 
but ihey enter the plaeita and the award of the 
di/iringas on the niji prius roll, to be an authority 
to the judge to try the caufe. 

The day at ni/i prius and in bank are in con- 
fideration of the law the fame ; becaufe the writ 
of nifi prius, which gives authority to the judge 

to 
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to try the caufc in the county, is iriftead of the 

court; and therefore the pojlea certified by him 

on the day of bank is the fame as if the jury had 

tonne up to the court i and this (as was faid) is 

for the eafe of the fubjeft, that the jury and ^ 

* witneffes may not be brought but of their pro- * Page %^ 

per county. 

If a venire is awarded^ and they do not go to 
trial the next aflizes, but it lie4 for feverai termsj 
the continuance may be made by a vie' non mtfit 
hreve ; but if a nijtprms be awarded^ and fome 
of the jury appear, and the panel be not full, lb 
that the trial is not carried on, they only enter 
thbfe of the jury that appeared, et alii non venerunt, 
ideo tejpe^uentur to the next term fro defediujur* ; 
and at the day in the next term they award an 
alias diflringas to the next afilizes with a ni/ifrim vid <f Hmi 
until the next term. €» a. 
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*The VehtUi 

ON the fettling of the «f^ frmsy they obliged 
the plaintiff to try the a3ioh where it ac- 
crued; and the altering the t/^isut began in the 
King's Bench, and was transferred from thence 
into the Common Pleas* 

The venire was to bring up thc£ fares of the 
place where the faft was laid, in order to try the 
iSue ; and originally every faA was laid in the 
place where it was really * done ; and therefore 4 Pag^ 84.* 
the written contrafts bore date at a certain place, ^ 
and the trefpaffes on land, were in their own 
nature local, and the decenna was refponfible for 
the ^pearance of the parties w'ithin their diftri^ls : 
but when thp cuftom of decennary began to wear 
F 0ff» 
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mtf, and men could so from place to place, and 
the king's writ ifTued to any place where the de- 
fendant relided^ from thence they ceafed to date 
their contrails at any place, that fo they might 
fue them at what place they pleafed ; for before 
the capias, the procefs by attachment and diftrefs 
could be only executed where his goods were, 
and .this begot the diftindion -f between tran/kory 
and local adlions; for the former related to goods 
and chattels, and followed the debtor where-ever 
. he could be found ; but the latter related to lands 
and tenements, and fo the procefs was general, and 
on the lands, tho''in trefpafs vi & armis, the pror 
cefs was on the perfon, but created no inconve- 
nience, becaufe it was ana6lion that was generally 
between neighbours, and the perfon had no occa- 
lion for a writ into a foreign county in order to 
find the defendant. 

In the tranfitory actions, the plaintifFhad liber- 
ty to chufe his venue^ being fuppofed to lay it 
Mrhere the faA was done, and that it was done in 
♦ Page 85« the county where the • writ was brought ^ but 
if the writ followed him into a foreign county, he 
having fled from the place where the faft was 
done, the plaintiff was at liberty to chufe from 
what vicinity the fares fhould be fummoned, as 
the defendant' had deferted the place where the 
Faft was done or the contraft made, and other 
places were all indifferent. 

But the defendant could not by his plea alter 
the venue, unlefs the matter pleaded was local. 

The reafon $ of the dijlrlngas was that where 
,the decenna^s were broken, there people were ob- 
liged to anfwer locally, the plaintiff was neceffita- 

ted 



JThls diftinAion it of modern date. 
Accordiog Co the tanotaCor the ltw> of dectnnar'tes ia the 
laws of Edviard the CoDfeiTor differs entirely from the law here 
laid down : for (at he fays) the dccenna's were always to be kept 
full: tsA toafcerttin whether they we:eer were not fall wtt one 
«!f the priBCiptl eaqulrics in the eyre. 
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ted to feek the defendant^ and to fummon or at- 
tach him ia the county where he reiided, and the 
county was put into the margin ;* the record be- Lan<tbf§ 
gins^ that the defendant was fummoned or at- i44* 
tached as in that county ; and this notion feems 
to be borrowed from the canonifls^ where th6 
rule is, quod adior debet fiqut forum reu 

Now fince the law. obliged the plaintiff to feek 
the proper ^r»m ret^ the defendant coUld not al- 
ter the judicature of the faft by any plea that 
C0;uld be determined in that place ; becaufe fuch 
was not alienijori; and it would be hard that the 
plaintiff^ who was forced to feek the defendant, Saimd. t$» 
fliould go elfewhere to have the caufe dctermiiied; ^^J"* V^ 
* but where the plea of the defendant was locals ^^Fzsfi %(• 
fo that the place made part of the iffue, there the 
placeof its own nature was a/2>»z^ri; and there^ 
fore, to prevent a failure of juftice, the venire Mras 
carried into a foreign county. 

But if theplatntiff*s declaration be for a miattef 
locals where he cannot follow the perfon of the 
defendant, as in a quare ckatfum fregity there if the 
defendant could not be found in the county where 
the trefpafs was committed^ they could not fol- 
low the perfon of the defendant, and fo they had 
only the procefs of outlawry : J>ut as the plaintiff 
*'as obliged to follow the defendant, fo the plain- 
tiff had hi!s;Choice from what rza'wa^^ t within the 
county he wonld try his caufe ; for if he had 
been obliged to lay it in the neighbourhood of the 
defendant, where h^ was fummoned, the defend-- * 

<tnt might have had influence enough to obilru^ 
juftice, and fo that place not indifferent. * 

But the venire mutt be froni fome known g Co. 14'.. 
place, where the faft is fuppofed to be. done, as in C®* L»^- '*5« - 



i* According to the annotfft, the do^riae laid down in this snd 
the three preceding paragraphs is calculated to countenance the 
, modern practice of altering xht *oettue ^ which is -a fltgranC ea- 
«roa€bmeot on the ancient rights of the deceoAary. 
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the contraAs of the fame anions arife, and by 
that aA it is ordained, that if from thenceforth 
a vill, caftle, manor, or foreft ; becaufe, if it was 
not a known place, there could be no proper di- 
re:Aion to the fherifF, (which the judges muft in- 
tend is known to thefheriff) to try who were the 
fares that were to try that f afl ; therefore a ftrcet 

* Page 87* or * lane is no proper place for a veniu^ becaufe 

it is not f uppofed to be fufficiently known to the 
flierifif in what hundred it is ; but a fireet in a 
pariOi is a proper venm^ becaufe the parifh is fuf- 
ficiently known in what hundred it is. 
r#. Lit* u$. But if ^hey plead nul ti$l ville ; as fuppofe a 

* R«ll- <i^ trefpafsjaid in Dale, and they pleaded nul tifl 

villi dti DaU ; or if tht adlion of a man be laid 
in ^ak, and tmltul tnlle pleaded, it muft of 
neeeffity be tried by the farts comiiatus ; becaufe, * 
if there be really no fuch place as the plaintiff has 
laid in his count, then there is no particular hun- 
dred chofen by the plaintiff, out of which any 
Utii t^ fares fhould come to try it ; and fo where the 

plea is in abatement of the writ, the place cho- 
fen by the plaintiffin the county to try the caufe 
is not material ; and therefore de c€frfore ctmiia' 
kis. So if a mifnomer in the name or title of 
dignity MS to be tried, it fhall be tried in 
the county at large, becaufe there likewife the 
place in the. count is not material; but if an afti- 
icoke i"^ ^ ^ brou^t for a trefpafs done in Sak or Dahy 
I Buift. 117. and the defendant denies there is any fuch place, 
»i Ed4 4. 4. this fhall be tried de vicinef de Dale, becaufe this 
is to the count; where the plaintiff has chofe a 
" venue from two places, and one being confefifed, 
he Ihall have his judgment of the faft in iffuc 
• pw 88, fronoL that place, and the * ratlier, becaufe the 
men of Dale are to aflefs the damages in the ac- 
tion; and this plea cannot be executed as 
amounting to the general iflue, becaufe it is 
touching the venire in that iffue; 

If 
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If the declaration contains matters lying in « Ro"* ^i- 
two counties that join, or an annuity, if ama^ 
nor is in one county, and feilin in another, and 
the polTeilion is traverfed, this fliall be tried 
by both coanties, as appears by the 7* R* z* c. 
10. becaufe the fherifFs may be fuppofed 
to meet on the bounds of each county, 
and impanel the pares there; but if the 
counties cannot join, and confequently the 
Iheriffs cannot meet each other in order to im- 
panel^ as if the iffue were, whether a road from 
London to lorky and from ]fork to London ; this % Roil* $9y 
may be tried in either county ; where the m^^ter 
is local, and the venue cannot be from a place 
where it is laid, therefore for apparent imparti- 
ality it muft be from the next huadred ; as if an 
adion be brought on thcflatute of IVinton'^ for 
the proper fares for the trial of every faft are the 
neareft impartial men to the place where the faft 
was done. 

But by i\i^ Jlatute for the amendment of the '• i^- 4 Aaa* 
law the venue is to be awarded de corfore conC i^^j^„ •, , 
unlefs in indi6>ments, appeals, and pro{ecutions. county. 
. * The law having fettled the diftind^ion be- » p g 
tween local and tranfitory a6\ions, it feems, that, • '* 
towards the 6th of R. 2- it was abufed to vexa- 
tion; for plaintiffs would lay their a<flions far 
from the place where the faft was done, fo that 
the defendant was neceffitated to carry his wit 
neffes into that county, how far foever from tliat 
place, where the faft was done : to prevent this, 
6 R. %, c. 2. prefcribes ; to the intent that writs 
. of debt and account, and all other fuch actions, 
\ be from thenceforth taken in their counties, 
and direSed to the fherifFof the counties, inhere 
in pleas on the fame writs, it fliall be derived 
that the contiaf^ thereof was made in another 

county 

•j* The words *' all other foch a^ioat " allude to the zj Rd^ 
Zt d' 17. which fee. 
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/Eounty than is contained in the original writ, 
that then incontinently the faid writ fhall be 
abated. 

This was intended to have confined all anions 
to their proper ^ounties, but then it would have 
created greater mifchief than it was. defigned to 
have prevented, ifaplaintiffcould not have follow- 
ed his debtor into another county ; but t[)e ftatute 
IS fo worded, that it only prefcribes, that the count 
fliould agree with the writ in the place, which did 
not make the tranfitory anions local ; but to ob- 
yiatethe inconvenience, the judges conftrued % it 
to impower them to change the venue -^ and there- 
fore inallcafes^ unlefs of fpecialty, the court 

will 



J The tnnotift fay«, that " this conftru^i<>n h the moftbare- 
Aced diftortioD of the (tttute that em-paiTibly be conceived : for 
although the word " narratum " be mentioned in this flatute, 
yet, at the JteUratUn muft not vary from the wut itfelf, it 
neceffarily follows thar the contraft in queftion muft not have 
been made in any other county than that which' is contained in 
f he original writ, or that if it be in any other county, tune 
SH fHtinenttr bre^e illud penitus cajfeturj*"* for this (latute of 6 



<«>• peregrina ver»juJici'a m^dis omnibus fubtn»vemus,** 

inpurfuance of this Jaw of Henry the firft, when he by charter 
ere£ted the city of London into a county of itfelf, be granted, ii 
proof of its being a diflin«a county,' that the citizens of London 
^lould not plead without the cicy-walls concerning any plea what- 
ever, and at this very day, a foreign plea is within the city of Lon- 
don a good plea in abatement of a writ .where the caufe of aSion 
ariles on contrad or accompt. Jtd qu^ 

Befides thiefe incontrovertible proofs of the judges having mif- 
conftrued the 6th of R. ad. above-mentioned, let the reader turn 
to Britfn (feftion 104) and he will there learn that ^ Ureitn, 
plea was one of the ufual and cuftomary pleas in adlion of 
trefpafs, and did by no means authorize the judges to change the 
menuem The words of BriUen are " et came Us defendants Cerent 
kn ceurt & aurent oyt pleyntyfs counter verf eux, let metnes de 
fendants fe peurrent aider pur exception de Brefe purchafe 
«n autre counte que par la on le fait duift eftre fail/» 

(Tho' the annolift may be right, is to what the antient law 
and praftice was, yet in thefe refpefts the fame have been of late 
much changed, and the adminiftration of juftice is free and im- 
partial, unclogged with many fubtle niceties which were formerly 
a difgrace to our|lawt and police-) 
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will change * the venue to the place where the faft • Page fm» 

Vas done ; and if the plaintiff again prays it may 

be changed back again^ then they non-fros'd 

the plaintiff in fuch cafes, unlefs he gives fome 

evidence of the fa6l within the county, where the 

writ is brought ; and thefe rules are good, fince 

they tend inefFeft to abate the writ according to 

the ftatute. 

But in cafes of fpecialty they did not changte 
Xht venue ^ becaufe, if^the contra6^ was not dated 
at a particular place, it was prefunied fo to be 
admitted by the parties that it might charge the 
defendant in any place ; and the very form of 
noverint univerfi feems to be calculated, that it 
ihould be taken as a contrafil in all places what- 
foever; and therefor« it would ta,ke awayone'of 
the benefits of his fpecialty to confine him to fuc 
It in the county where it was executed. In an 
aftion of fcandalum magnatum t the court will ' Lev. 5«» 
never change the venue-, becaufe a fcandal raifed 
of a peer of the realm reflefts on him through 
the whole kingdom, and he is a perfon of fo 
great notoriety, that there is no neceflity of his 
being tied down to try his caufe among the neigh- 
bourhood. 

* The aflion for rent in the detinet againft an * Page 91. 
executor fhall l)e brought where the leafe was » Vt«u %H, 
made, becaufe it is for arrears in the teftator's 
time ; but where it is in the debet and detinet for 
rent accrued in the executor's time, it muft be 
vhere the land lies. 

But 



t When this ftatute palTed, it was a rule, that a tnagnai might 
fcy jadgment of parliament be divefted of hia barooage either for 
^ant of eilate to keep up his nignity, or for other caulc that mad* 
kim infamous. Therefore a horrible lye jhat was told to his f» 
ereat jprejadice deferved a fignal punifhrneDt. Thus it (hould feem 
^^it JcaHtfa/um magnatum^ as it might eventually drVcft him of. 
bis baronage, ought to be taken as and for a 7aea/ and not a traft' 
/t»v aftion, confcquently (according to the annotift) the court 
Ought to change the Fenue, and the caufe be tried in the |ieigh* 
^orhood whei-e the caufe of a^ioa arife^i. Vide p. 84. 
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But if iffue be joined, then it cannot be alter- 
ed, becaufe it is agreed to by the defendant. 

The alteration t began in B, iJ. where they 
coQld ealily change the vetme, where the ufiial 
procefs is by bill of MiddUfex and latitat', but it 
was more difficult in the C. B. becaufe they mufl 
have an original to warrant their proceedings; 
their iirft method of doing it was by obliging th^ 
plaintifF to make an original cafias, where the 
aflion accrued, and a teftatum where the defen- 
dant might be found; this method % proved 
chargeable, tedious and inconveqient ; and there- 
fore they changed the venue and the record, and 
allowed them to file an original' to warrant the 
new declaration^ as the praAice ftands to this 
day. 

If the plaintiff, after iffue joined, neglefled 
to try the caufe the iirA affizes in the country, 
or the firft term in Middlefex or London, the de- 
fendant was at liberty to bring down the caufe by 
a frovijb, fo called by the claufe in the venire fac\ 
^ fage 92. which fays, ^ frovi/b/emfer quodji duo brevia inde 
tin venerint unum eorundem tantum retar' & exe^ 
quarts i for both the plaintiff and defendant 
haying put themfelves upon their fares, the plain- 
tiff''s laches fhall not prevent the defendant's dif- 
charging himfelf from the a£lion ; and tlierefore 
the procefs is open for him, as well as the plain- 
tiff; if the judge receives an imperfeft verdift, 
there can be no further procefs againft the fame 
jury, becaufe they are difcharged by the accept-^ 
ance of their verdid; and therefore m this cafe 

there 



f This alteration, or rather inoovation (the anaotlfl fayt) be* 
gaA in the Kimg^t^fneh in the Uft ceiltary only, and 11 one oT 
che bleiTed fraitt of the latitat Of ae^ ttiam, . 

"X This method, tho' chargeable aod iacoovenient enough, is iw» 
the true canfe of the CammtM TUat changing the vemue and the 
record, and allowing them to file an original to warrant the new' 
declaration: the real aod^troe c'au(e may be feen in the Life of 
£»rd Gui^trd^ 
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there mafi be a venire foe* de novo to give a more ' 
pcrfeft verdi£t i but becaufe the fame jury often 
are at fever^l affixes on the continuance of the 
jury proc^fs, therefore by the Jlatute of y & ^ 
^. 3» c. 32. a venire focias de nauo is given, if the 
caufe be not tried the iirfl affizes. 

By 35 jfiT. 8. c. 6. to prevent the delay of the 
decern tales, it is enaf^ed, there (hall be a tales de 
circumjiantihus^ which is returned by the fheriff 
in court. 



* C H A P, VIII- * Page 93, 

Facon juricB 
The Challenge. ^^'^ 

WE are now come to the challenge ; and of 
old the fuitors in courts who were judges, 
could not be challenged; nor by the feudal law 
could tbe fares be even challenged, />ar^j qui ordinal 
mm jutifdiH* halent recufari nonfo/funt; but thofe 
fuitors, who are judges of the court, could not b<j 
challenged ; and the reafon is, that there are fcve- 
ral qualifications required by the writ, {vz>,) that 
they be liberos & legales homines de vkinefo o{ the 
place laid in the declaration, quorum quilibet ha- 
heat decern lihras terrarum, tfinementm\ vd teddif 
fir antC ad minus per quos rei Veritas melius fctri 
pterity ^ quod nee the plaintiff, «^c- the defendant, 
aHqua afflnitate attmgunty adfaciend* quondam jurat' 
potr'm inter partes pradi^a -, thefe qualification? 
were inferted, becaufe this manner of trial was 
Afferent from below; for there the trial being 
by all the pares, if there was a majority amount- 
ing to twelve, the caufe was decided by fuch a 
number as was neceflary ; but here, becaufe they 
brought up only twelve, and therefore they were 
all to be of one * n)ind in order to make the * Pag^ 94. 

verdicft ; 
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verdidl; therefore it was neceffary there fhouM 
be feveral qualifications mentioned in fiich per- 
fons, who are, to give in the verdift in that caufe; 
and if any of the qualifications were wanting in 
any one, it was fufficient reafoa to rejed^ fuch 
perfon. The firft is, that they fhould be Ubert 
& legates homines; and therefore villains, out- 
laws, excommunicated perfons, and aliens were 
Raft. 1 1 8* a. b. excluded ; the next was de vicineto; and therefore 
originally they were to be of the fame hundred; 
but afterwards, they required only fix. 48 Ed> 
3. 30. 48 -4^.5* Afterwards only four. 7 H. 
4.46. 18^.4.49. they were fettled at fix; 
for the difficulty of getting hundredors, and the 
partiality they found amongft them, the neigh- 
bours having generally a particular attachment to 
one party more than the other, made the judges 
willing to contraft the number; but by 35 H- 8, 
c. 6. and by 27 £/• c» 6« two pi^ly were necef- 
fary ; but if the lord of the hundred be a party^ 
then it is fufficient they fhould come from the 
next hundred ; and now by the Jlatute for the 
amendment of the law, the jury comes de corf ore 
comitaius. 

The next qualification, Sluorum guilibet habeat 
' decern lihras terrar* teH^or\ vel reddif per annum 
* Page Q^. ^ fninus, by JVeJlm, 2. c. 518. * they were to have 
Raft. iiB. 1. b. Z--^- ferann. if the affize were within the coun« 
ty; and 40J. if without. By %i Ed. i. Jiat. i. 
they were to have 405. fer ann. within, and 100^. 
without; by the Jiat. 2 H. 5. cap. 3. they were 
to have 405. in cafe of death; or where the dif- 
pute was for above 40 marks; by i R. 3. c, 4. 
a juror in the torn was to have 405. freehold, 
and '^6^. 8i. copyhold ; by 35 If. 8. 6. it is in- 
creafed to 4/. and by 4 £^ 5 if^» & M. it is or- 
dered, that all jurors, other than ftrangers per 
medietatem lingua^ fliall have lo/. fer ann, but 
there is a faving to cities and boroughs; and by 
4 H. 8. caf. 3. a citizen of London worth 1 00 

marks 
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marks in goods fhall be a good juror : it feems^ 

that in corporations the freedom and not the 

freehold makes them liberos homines. 

^ The next is a fer quos ret Veritas melius fciri Bat If is no pria 
rpoterit & quod nee the plaintiff, nee the defendant, cjP«' ch*lie«ge 

aUqua affiniiate attingunt ; all caufes of objeSion ^^J comraif-*^ 
from partiality or incapacity, confanguinity and fioner for the 
affinity, are contained in the writ; if the juror P^?'*^'^^.^^ ^*- 
be under the power of either party, as if counfel, beca (eheh ^'' 
ferjeant of the robes, or tenant, thefe are ex- made commir- 
prefly within the intent of tbe writ ; fo that if he ^^^^\^ ^l^^^^t 
has declared his opinion touching the matter, or ^ife berng*^arb;I 
has been chofen arbitrator by one fide, or done tratcr. becaufe 
anyaa, by which * fuch an opinion might be p'J^J:^^^'^^^^^^ 
conceived, as if he has eaten and drank at therei^^e'!. 
expence of either parly after he is returned ; all 9 Co. ^r. 
incapable perfons, as infants,'ideot^, and f>eopl6 * Page 96. • 
oi non fane memory y are likewife excluded. 

But where the juror is not under a biafs on 
cither fide, or if he has not given apparent marks 
of partiality ; yet there may be fufficient reafon 
to fufjsedf he may be more favourable to one fide 
than the other; and thrs is a chdllenge to the 
favour; as if the juror's fon has married the 
plaintiff's daughter, becaufe this is not contained 
within the words of the writ ; therefoVe no prin- 
cipal caufe of challenge, but only to favour;, . 
becaufe fuch juror is not within the power of the 
party; and in thefe inducements to fufpidon qf 
la?our, the queftion is, whether the jurytnan is . ** •* 

indifferent as he ftands unfwom ; for a juryman 
ought to be perfe(fily impartial to either fide ; 
for other wife his affe^lion will give weight to thre 
evidence of one j5arty ; and an honeft, but Aveak 
man, may be as much biaffed, as to think he goes- 
by his evidence, when his affections add weight to Dmcrenc^ be- 
the evidence ; now fince the writ expeCls thofe by '^;,c^!u!'d"S 
whom the truth may be beft known, it excludes fa'^^ourr 
all thofe who are apparently partial, without Co ijt. 155. a. 
3ny trial, becaufe they are not under the quali- - 
Scations.in the writ, fince the * truth cannot be * Page 97. 

known 
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known by them; but where the partiality is not 
apparent, but only fufpicious, and the juror is 
to be tried whether favourable or not, and if the 
triers think he is, then he is to be excluded; 
and this examination is by two perfons fworn to 
try the truth of the matter; as all trials touch* 
ing the f^mmons, where it was ddired, were by 
two perfons, this being whether fiich perfons 
defcribed in the writ weri; warned. 

The laft qualification is ad JuciencC quandam 
juraf fotria; from hence it is that peers are ex- 
cluded,' for they are not fares patrim, but fares 
^ of an higher rank ; but if a peer be impleaded by 
a commoner, yet fuch caufe ihall not be tried by 
peers, but by a jury of the country; for though 
the peers are the proper fares to a lord of Parlia- 
ment in capital matters, where the life and nobi* 
Sec p. $4, 90. lity of a peer is concerned, yet in matter of pro- 
perty, the trial of faA is not by them, but by 
the inhabitants of thofe countries where the fa£ts 
arife ; fince fuch peers, living through the whole 
kingdom, could not be generally cognizant of 
fa£ls arifing in feveral counties, as the inhabi- « 
tants themfelves where they are done : but this 
want of having noblemen for their jury, was 
compenfated as much as pof&ble, by returning 
perfons of the beft quality ; ♦ therefore a knight 
IS neceffary to be fummoned in any caufe where 
a peer is party. 
• Page 08. ^* ^^^y ^^^ thofe challenges to the polls, fo 
Raft. 116. Md likewife had they to the returning officer, if he 
jftdgmeoc f««y yrz9 partial, for this reafon, that all the pares did 
^jj;"^""^"*-''' not come, but only twelve, which were feleaed 
by the iheriff ; and therefore he ought to be as 
impartial as the perfons returned ; and the court, 
who were to fee that an impartial perfon brought 
Up the twelve, received all challenges to their 
officer, and they thoiight there could be no 
bttter rule to afcertain what (hould be a proper 
challenge to the officer than that which was 
' allowed to each juror's partiality ; for they did 

not 



tf' tht Court tf Commtm PJios* 

not fuppofe, that they had a jury per quos ret 
Veritas tnelius fciri poterit^ unle£s they were feleft- 
ed by a perfon indifTerent : therefore if there i^as Rift. n^. 
confanguinity or affinity continuing between the 
flierifF and either of the contending parties, or 
was in their power, or had declared his opinion Raft» n'. 
on either fide, or had not returned an hundredor ; 
thefe were principal caufes of challenge to the 
iheriff; fo likewife if the fon of the flierifiF was 
married to the daughter of either of the parties^ 

There were likewife challenges to the favour R«ft. 117, b. 
in the fame manner as to the juror, for the rea- ^^^ 
fon before-mentioned. 

* But if the flierifF returps a panel of jurors, * Page 99. 
firuck by two flrangers that favour neither of the 
parties, this is a good array, and fliall not l>e 
quaihed; and therefore it is common for the 
officers of the court, by the direAion of the 
judges, to give a panel to the fheriff, which he 
returns; fo the court feenfts to have power to 
compel the flierifF to make his return ; but they 
can fine him if a fufficient jury does not appear, 
according to the precept of the writ. 

Before we conclude we muft obferve, that in Raft* 119. 
capital cafes, at common law the prifoner could 
challenge thirty-five peremptorily ; atfd this was 
becaufe the trial by the petit jury came inilead 
of the ordeal ; the petit jury of twelve being after 
the manner of the canonical purgation ; and be- 
caufe the whole fares were not upon the jury, but 
only a feleft number was brought in and chofen 
by the criminal himfelf,- as was ufual among the 
canonifis, therefore they took a middle way, and 
gave the defendant liberty to challenge peremp- 
torily any number under three juries, four juries 
being as many as generally appeared to make the 
toXzX fares of the county, 

38 ff. 8. c. 3. They were reduced to twenty, 
which in felony is ilill in force, but by i C^ 2 IV^ 
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& M. c. lo. the challenge of thirty-five in trea- 
fon and petit treafon is reAored. 
• Page loo. ♦ But a peer cannot challenge ariy of his peers, 
becaufe the >vhole peers fit upon him^ who are 
his proper judges.- 

But 15 JEd. 3. in the cafe. of John Stradford 
^chbifhop of CanUrbury, the houfe of lords ap- 
pointed twelve, viz. fpur bifhops, four earls, and 
four barons, to try him for high treafon ; which 
gave an opportunity to the king, out of parlia- 
ment, to appoint a lefs number than the whole 
body of the peerage to try a peer, for one prece- 
dent may not eftablifli a right of trying the 
bifhops by the peerage, fince there were contrary 
precedents; and the cafe of a bifhop does not re- 
late to the blood and nobility of the peerage ; but 
'this prerogative is taken away by 7 ^. 3. caf* 3. 
and the old law is refiored. 

Juror challenged himfelf as exempted, Rifl. 
117. 



Page loi. ♦CHAP- XI. 

Of Fleas Puis Darreign Continuance. 

AT common law, no plea could be determi- 
ned but in the prefence of the parties, unlefs 
default was made by one of them; and therefore 
by Xht ftatute of Wejlminjler 2. r. 28- to fave de- 
lays at the niftfrius, they ordered that the inqueft 
fhould be taken, though the defendant made de- 
fault and did not appear ; from hence it became 
neceffary, after iffue joined, that there (hould be 
continuance from time to time till the verdiftwas 
taken ; as before iffue joined a //. lo* was given 
the defendant from term to term till his plea was 
put in ; and if thefe continuances were not en- 
tered 
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lercd from term to term,,the defendant was withr 
out day in court, and wherever he was fp, there 
was an end of proceeding in that writ, for tie had 
fulfilled the command of the writ in appearing, 
and the court might give judgment againft him if ' 
he did not plead ; and if the court neither gave 
him leave to plead, nor gave judgment againft 
him for want of a plea, he having fulfilled the 
writ, the matter was at an end ; fo if * he had # p^gg jq^^. 
pleaded, and the court had not given a day to 
the parties to prove their allegations, there like- 
wife, the defendant having appeared, the writ was 
complied with, and the matter was at an end, 
unleis the court gave further lime to verify the 
allegations i and therefore, in fuch cafes, there 
muft be continuances till the verdift ; fo upon 
demurrer, or after verdift given, if the court take 
time to confider of their judgment, they muft 
give day to the parties; becaufe they can deter- 
mine nothing in the abfence of the parties; and 
the command of the writ being complied with by 
the defendant's appearance, and the effeft of the % Danv. 151. 
writ being anfwered, it is at an end ; and theStii. 239* 
court can give only from one term to another ; j^gjif. ,^4 
for if they could give day to a fccond term, they 
might give to a 5th, ^oth, or looth, and they 
would have power to delay ad infinitum^ the de- 
fendant could give but one plea in bar, and on 
that, if there wasan iffue (or demurrer) the caufe 
was- determined, becaufe there could be but one 
verdia in a caufe ; but if any new matter had 
happened pending the writ, he might plead it 
after a former plea pleaded, provided he pleaded 
it before the next continuance, becaufe, fuch 
matter being new, it was not in his power to plead 
it when his fornier plea was pleaded ; and it 
would be hard, becaufe* he had pleaded, to exclude « Page 103. 
him from any advantage which he had not at the 
time of pleading, fince there was no laches in him; 
but this he cannot plead alter a continuance, be- 
caufe. 
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caiife, having fufFered the former plea to conti- 
nue, he refts upon it, and waives the benefit of any 
ai H. «. lo. ^^"^ matter; if a releafe be given after the nift 
Bro. r#«/. 17. frlusy and before the day in bank, he cannot plead 
/i^riri^ ^^» f^*" ^^'^^^ ^^ ^ verdift already in the caufe, and 
" ' upon another plea; and therefore the cafe is de- 
termined : fo that he is put to his audita querela 
to hinder the execution of his judgment. 
iSalk.178. But there are two cafes wherein a man may 

plead, though it be after the laft continuance, viz» 
outlawry, and the death of the plaintiff ; ai to 
the outlawry, it is upon the prerogative, that the 
debt itfelf is forfeited to the king, and by virtue 
IT H. 6. 10. of the prerogative nullum tempus occurrit regi ; 
Bro.r^»M7. and therefore he may plead it, though a conti- 
1 cv. 80. nuance has happened after the outlawry ; fo he 
may plead the death of the plaintiff, becaufe 
though a continuance has been entered, yet that 
continuance is a nullity, becaufe there was no 
I SU. 93, plaintiff in being when day could be given; fo it 
"Lit", ,43!*' may be pleaded if the plaintiff died after the day 
1174. ' at niji prius, and before the day in bank; and 
i^sid. 93. i)^Q reafon is, that if there is no caufe in court. * 
rage 104. no judgment can be given for a perfon that is not 
in rerum naturd, and if it be given it is erroneous; 
and if the plaintiff's attorney will traverfe th^t 
plea, he cannot fay the plaintiff comes />^r attorn*; 
becaufe that would be to forejudge the matter in 
iffue ; but the attorney by his name, viz. J. S. 
venit pro magijlro fuo & dicit* 
15 Ed. 4. 4. But a releafe, as I conceive, may be pleaded, . 

Bro. cant. 31. though there hath been imparlance between ; be- 
caufe there is no continuance of a former plea 
pleaded, and by the libertas loquendi^ the defend- 
ant has time given to plead what makes moft for 
his advantage. 
aH. 6. 13. But if the writ be only abateable, as if the 

plaintiff be made a knight, or the plaintiff being 
fimefole takes a hufband, it muff be pleaded after 
I Sid. 143. the laft continuance ; for otherwife ^he depends 

on 
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On his firft plea, and waives the benefit of his hiw 
matter ; but it cannot *be pleaded between the 
day at niji frius and the day in bank, becaufe 
there has been trial in the fame caufe before. 

But if the leffor of the plaintiff dies, this can- Hob. 5. 
not be pleaded puis darreign continuance ; becauTe 
the right is fuppofed in the leffee. 

Time and place for the venue mufl be laid in % Lut. 1143. 
this, as in all other pleas. -Allen €$. 

* The pleas are twofold, viz, in abatement, % Paee'^ioc. 
and in bar; if any thing happens pending the ® ^* 

writ to abate it, this may be pleaded pojl darreign 
continuance though there is a plea in bar ; for this -Allen tf^ 
can only waive all pleas in abatement that were ft fsa w^?c? 0I 
in being at the time of the bar pleaded^ but not the bar, and no 
fubfequent matter ; but though it be pleaded in *<ivancage Oiail 
abatement, yet after a bar is pleaded it is peremp- ,Va*k!'i25.''* 
tory, as well on demurrer as on trial; becaufe, 
after bar pleaded, he has anfwered in chief, and 
therefore can never have judgment to z^nfwer 
over. 

So it may be pleaded in bar ; but whether it be 
pleaded in abatement or in bar, in the firft place 
it muft be pleaded quod breve caffetur, and the 
other quod a(fiionem ulterius manutenere non debet, 
and not that the former inquell (hould not be 
taken ; becaufe it is afubftantive bar in itfelf, and 
comes in the place of the former, and therefore 
muft be pleaded to the a^lion. 

There can be but on& plea puis darreign conti- 
nuance, that the plaintiff may not be delayed in 
infinitum ; for if he made a fecond change, he Bro. r^V. 
might have made a third, and fo in infinitum : but ^^^5^' ^'^2' 
fome have held, that he might plead an outlawry \ Salk. 178. 
after the laft continuance, becaufe Nullum temfus 
occurrit regi ; but ^w^rr^, whether the fubje<fl fhall 
after plczpuis darreign continuance partake * of the * Page toS. 
prerogative, or whether it fliall be prefumed, 
after fuch trifling, that it is frivolous and untrue, 
and therefore reiefted. 

G If 
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Moorv. Greeo. If a matter, happens after plea pleaded, and 
^ °!^ J ^^]^ before iffue joined, it fhall be pleaded to be done 
jarreigH pending the writ; but if it happens after iffue 

€9ntinuance. joined, it fhall be pleaded fojl ultimam contimm- 

Yclv. 140' If the plaintiff releafe the defendant after the 

award of the nifi friusy and if on the day of the 
nifi prius the jury remains proper deliSlumy the de- 
fendant may plead it at the day in bank ; becaufe 
the caufe was not determined by the jury ; and 
therefore he is at liberty to plead it as at any 
other day of continuance ; and it may be tried 
by the jury when they appear. 

If the plaintiff after a writ of inquiry awarded, 
releafe ihe defendant, he cannot plead this releafe 
at the day in bank, becaufe there is no day given 
him, and judgment is already given ; but if the 
plaintiff dies, fuch death may be pleaded, becaufe 
there is no perfon in court to whom judgment 
can be given ; but now by the 8. JV. ^.caf. ic. 
the executor, &c. may have z/cirefic* on fuch an 
interlocutory judgment. 



• Page 107. * C H A P. X. 

Of Amendments at common law, and by tkejhitutes, 
and objeSiions to the uncertainty of declarations > 

WE are now come to motions in arrcft of 
judgment ; and here it is to be noted, 
that matter amendable, and matter of form, as 
the law now ftands, will not arreft judgment ; and 
therefore it is neceffary to know what isamenda- 
ble, and what not, what matter of form, and 
what matter of fubftance. 

At common law there was very little room for 
amendments; and this was from the original confti * 

tution 
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tuiion of the courts, as it appears by Britton ; for Brit. 2.' 
the judges >vere to recbid the ,parolis deduced 
before them in jucJgmeW^ a'ncf 'JBeitton fays, in the 
perfon of Ed. i. we have graa^e:d-lro\oi;Hr Juftices 
to record the ^leas pleaded before 'the r^j^*"becatifd ^ 
we will not fufFer their record to be a wafraai-fo / : 'j . 
juftify their own mifdoings, nor that they eraze^ - r -^^' ; "^ 
their words, nor aniendthem, nor record againft 
their enrollment. This ordinance of Ed, i. was 
fo rigidly obferved, * th at when juftice Ingham in * Page 108.' 
his reign, moved with compaffion for the circum- d Inft. 71. 
ftances of a poor man who was fined 135, 4^. era- 
zed the record, and made it 6s. Sd. he was fined 
800 marks, with which a clock-houfe at Weftmin" 
Jter was built, and furniflied with a clock ; yet ' 

notwithftanding there were fome cafes that were 
amendable at common law. 

Eirjiy all miftakes were amendable the fame s Co. 157. 
teirm, becaufe it is a roll of that term, and even ^ 
new roll might be brought in the caufe, and con- 
fequently the fame roll may be amended. 

Secondly, that part of the count which records 1 Saund. 317. 
the writ was amendable at common law, though g '?*^ ^T^ • 
of a fubfequent term, as South iov Southamftony 
without a tittle or dafli, was amended at com- 
mon law, becaufe the recording of the writ was 
furplufage ; and by the law, which conftitutes 
the ciQurt, they were not to record againft a for- 
mer record with the writ ; and therefore the 
court \^y that conftitution was obliged to fet fuch 
mifprifions right. 

Thirdly, an effoin, if the plaintiff's name were 
miftaken, or an effoin made as guardian, when iH. 4. 4. 
there was no guardian in the writ, this 'w^^ll^Tsco.Tl6i 
amendable at common law ; becaufe fuch an ef- b. Amendment 
foin was contrary to the writ, and confequently a^* 
they* by fuch inroUment would contradi^ a for- * Page 109. 
mer record. 

Eourthly, continuances could be aniended atdE. s-as- , 
common law, as A, brouglit a bill againft jB. who p- AmcndnacAt 
G % vouches ^^' 
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vouches C. who enters intp warranty, and pleads 
to iffue, a ven Jaf ^Xi&2ijaruf inter A. & J5. which 
jurat* ought' .10 . h?ve been inter A* Sc C becaufc 
it apJbfcars* by .the record of the iffue, and the 
vehineyiieli, that the mraf ought to be between A 
* \ i\ \ and C. this is amendea, becaufe it was an inrolment 

- - :\' -" ^ againft a former record. 

:4i^'' 3- «• Fifthly^ in the cafe of the king they amended 

^^.^1 c.'^ud?' the writ, where the fault was in the form, as.in a 
quare impedit brought by the king, the writ was 
prafentere inllead of prcB/entdre, and it was amended; 
for they fuppofed, that the original conftitution 
of the court was not to deftroy the prerogative 
of the king ; this conftitution of Ed. i* was found 
to be very inconvenient, becaufe the court being 
tied down fo ftri6\ly npt to alter their records 
after the firftterm, feveral judgments were rever- 
fed by the mifprilion of their clerks in proceffes ; 
wherefore 14 E. 3. c 6. the juftices had liberty on 
the challenge of the party to amend the procefs, 
where the clerk had miftaken one fyllable, or 
letter; and the judges afterwards conftrucd the 

• Pj»ge 1 10* ftatute fo favourably to * fuitors, that they extend- 
ed it to a word; f but they were not fo /well 
agreed, whether they could make thefe amend- 
ments, as well after as before judgment,; for they 
thought the authority touching that plea was de- 
termined by the judgment ; and therefore to put 
an end to the diverfity of opinions by 9 H. 5. c, 
4. it is declared, that the judges ftiall have the 
fame power, as well after as before judgment, as 
long as the record in pfocefs is before them; this 
ftatute is confirmed by 4 H. 6. cap. 3. with an 

exception. 



+ That is to fty, (according to the annotator) the judges abi- 
trarily fct themfelvca ol- their interpretation, detrly aiove the law. 
For neither the letter nor the fpirit of the 14th of Ed. 3. c. 6 ex- 
tended to a ivS^/e loard, as appears by the ftatute itfelf, pur mef- 
prendre en enfcrivaut uoe lettrc •» qn filable trop on trop ^r«." 
(It was a liberty taken for the good of the fubjea, and thoufands 
have felt the benefit of it.) 
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exception, that it fhall not extend to procefs on 
outlawry. 

Though the ftatute gave the judges a greater 
power than they had before, yet it was found, 
that they were too much crampt, having authori- 
ty to annend nothing but procefs, and they did not 
conftnie this word iu a large lignification, to com-* 
prehend all proceedings in real and perfonal acti- 
ons, and in criminal and common plea?, but con- 
fined it to the nicfne procefs and jury procefs ; 
wherefore, to enlarge the authority ol the judges, 
8 H. 6. cap. 12. gives them power, by them and 
tl|eii:- clerks, to amend what they iliall tlunk in 
their difcretion to be liie mifpriiioii of tlioir clerkb 
in any record, procefs, and olea^ warrant of at- 
torney, writ, panel or r-rturn ; yn 3 IL 6. c. 15. 
the judges may amend the mifpriii^n of * their * Paae 1x1, 
clerks, and otKer officers, as iljeiilTs, coroners. ^ 

^c, in any record, pro^r-fs, or reiuTu bsTore rKi^w*,, . 
by error or otherwife, writing a letter or fyllable 
too much or too little. As the llatutes only ex- 
tended to what the juftices fhould interpret the 
^prijion of their clerks, and other officers, it 
was iv..,ricl by experience, that many jurt^c^^t.^ 
were overtni«»^vn for want of form, and other 
failings, not aided by this ftatute, though they 
were good in fubftance ; wherefore for. the fur- 
ther relief of fuitors, the 32, //. 8. r. 30. it isen- 
aded, that after verdiifl judgment ftiall be given 
according to the verdi61, notwithilanding any 
mifpleading, lack of colour, infufficient pleading, 
or jeofail, mifcontinuance, dlfconlinuance, mif- 
conveying of procefs, misjoining of the ilfue, 
lack of warrant of attorney of the party againll 
whom the iffue fnall be tried, or other negligence 
of the parties, their counfellors- or attornies : this 
ftatute, tiio' much more exteniive than the other, 
and though it very much enlarged the authority 
of the judges in amendments in miilakes; yet it 
remedied no omiffion, but that the parties own 

neglect 



The Hijlory and Pradice 

negleft in not filing his own warrant ftiould not 
after verdi(ft prejudice the right of the party that 
had prevailed ; therefore to remedy the ortiiffi- 
ons, which the prevailing party might be guilty of, 

* Page 112. as * well as the other fide, by 18 El. c. 14. after 
verdicl no judgment fhall be arrefted for wr.nt of 
form, falfe latm, variance from the regiftier, or 
other faults inform, in any writ original or judi- 
cial, count, declaration, plaint, bill, fuit, or de- 
mand, or for want of any writ original or judici- 
al, by reafon of any imperfeft or infufficient re- 
turn of any flierifF, or other 6fficer, or for waiit 
of any warrant of attorney, or for any ftnlt in 
procefs upon or after any prayer in aid and 
voucher. 

Thefe ftatutes were only extended to the courts 
above ; but the fubfequent ftatutes carry to all 
courts o^ record, and remedy fcverai dcfe^Hs and 

— oTiiiirioiis not included in ilic former jeofails; 

this was made 21 ^a- i. c. 13, and ordains, that 
after verdifl no judgment be ftoppcd for va- 
riance in form only between the original or for 
lack of averrinor any life, fo it be proved ^^^'1" 
^xf living; or becaufe the venire, hab^'' corpus, 
OT difiringas was awarded to a wrong ofScer upon 
any infufficient fuggeftion ; or for that venue is in 
fonne mifawarded, or fued out of more or fewer 
places than it ought to be, fo as fome one place 
be right named j or for mifnaming any of tht 
jurors infurname or addition in any of the wrin, 
* Page 113. or returns thereof, fo as they * be proved to be 
the fame man as was meant to be returned; or 
for that there is no return on any of the writs, 
fbas a panel of the name* of jurors be returned 
and annexed thereto; or for that the ITieriffs 
or other officers name xs not fet to the return of 
fuch writ ; fo as it appears by pfoof, that writ 
was returned by them ; or for that the plaintiff 
in ejed^ment, or other perfonal adion, being un- 
d«r age, appeared by attorney, and the verdict 

pafifcd 
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pafled for him. The main defign of this ftatute 
was to help any mirtake in the jury procefs ; 
but there were feveral things ftill to be fap- 
Jplied, and feveral others to be adjudged form, 
which were always conftrued to be niatters of 
fubftance, and confequently not aided by any or 
the former ftatutes: wherefore 16 & 17. Car. 
a. tf.^8. was made the aft, which Twifden called 
the omnipotent a<ft, which enafts, that after ver- 
dict no judgment Ihall be arrefted for want of 
form, or pledges returned on the original; or 
for want of the fheriff's name, or for want of 
pledges upon any bill or declaration, or for want 
of any frafert^ or for want of vi & arms & contra 
paceniy or for the miftake of any name, fnm, day, 
raoath or year, in any pleadinjEf, being right be- 
fore, and to which the piaiutiff might \\?x^o de- 
murred fpecially; nor for want of ho^ paraf ejl 
wrifocarty or n^fijicare per record^ or prout f.itct psv ♦ Page 114. 
recor^\ or for want of righs veniic^ ia as the trial 
was by a jury of the proper county or place where 
theaifl-ion waslakl ; nor jadcm-iert aittT yitJ'icI, 
cognovit aditwiem.^ or retina v^r]Jicat:0KCy be rcvcrfed 
for wr^Qit of mijiric0rdia or capiatur^ovoac entered 
for the other ; or zdeo ccnceffl ejl -per cur\ for confi" 
derat' eji^ ^c. or for that the incceafe of coils af- 
ter verdi6l in any acVion or nonfuit in replevin 
are not entered to be at the rcqueft of the party, 
for wliom the judgment was given ; o^ that the 
cofls in any judgment whatfoever are not entered 
to be by confent of the plaintiff; and all fuch 
omiffioDs, variances, and defcifls, and other mat- 
ters of like nature, tiot being againftthe right of 
the matter of the fuit, and whereby the iflue nor 
trial are altered, fnall be amended where fuch - 

judgment is givcja, or fnall be removed by writ of 
error. 

The plaint iff declares, and the defendant 
pleads, and the phintiiF replies, and the defend- 
ant 
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ant demurs, and the plaintiff joins m demurrer j 
the queftion was, whether the plaintiff ftould 
amend his declaration ? And the true diftin<5iion 
upon the debate of the judges at Serjeanfs inn 
feemed to be this, that where there is a demur- 
rer, and joinder in demurrer, if the caufe be Itill 

Page 1 15. in paper, * upon paying of cofts, and giving the 
defendant liberty to alter his plea, the plaintiff 
may be at liberty to amend ; becaufe the plead- 
ing in paper came in only inflead of the aatient 
way of pleading ore tenus ; and in the pleading 
•re tenus the record was only infieri ; and therer 
fore," though a man had joined in demurrer, he 
might come before that was entered on record, 
and pray to withdraw his demurrer, and amend; 
but after the pleadings were entered on record 
of \i^ fame term, then it could hot be amended 
or altered -^ this upon the conftitution of Ed. i 
which forbids Judges to alter or-cKajige any of 
the records or rolls of the court : and tlit«Bi»£orc 
no alteration can be made in a record, ualefs it 
' be in the fame term, whilrt the record is fuppofed 
to be in fieri ; but out of this rule we muft ex- 
cept all amendments made by virtue of tht fiatute 
of jeofails; for thofe enable the courts to 
amend at any time within the purview of fuch 
ftatutes. 

In the King's Bench^ declaration on a bail-bond 
the memorandam was of Trinity term^ and theaf- 
fignment was not till November ^oWo^f/ingt and it 
was objefted, that the plaintiff of his own Ihewing 
had no caufe of aflion at the time of the a^on 
brought, the plaintiff prayed to amend ; and it was 

Page 116. objeQed, that there wiis nothing to * amend by i 
but the court gave them leave to file a new bill as 
of Michaelmas term, which is inftead of the original 
writ, and to amend the memorandum hy that bill- 
In all the ftatutes of amendments from 8 H» 6- 
there is an exception for appeals, indidlments of 
high treafon, and of felonies. 

• It 



M. S Rep. 
Strange 1150. 
p. 10. Geo* 
Priiffet V. 
Martin ibid« 
Thorpe. 



of the Court of Common Fleas. 

It has been a great queflion, whether any or 
thefe ftatutes extend to the cafe ol the kiiu, (;i 
party, either to remedy the parties, vv^cri. ::.e 
party has prevailed againft the king, or ti.e k:..e 
againft the parties ; and in both caies :i .i:.:: o^.a 
ruled that thefe ftatutes do i^iot extend x.* Ui<; t.i:;^; 
for there only indi^ments, appeals, auU niur- 
mations on penal ftatutes, are mentioned : )et Dw- 
caufe the firft ftatute fays, it fhall be anivj^dcd 
on the -challenge of the party, in vyhici* ti*c Kuig r,,,c.^., j,-. 
with decennary cannot be included, the lubie(]ucai r.«r 
ftatutes arefuppofed to be made on the lame piat- ' ' **'• 3*"^ 
form, and this exception, only ahundante cui'ttU ; 
thus in a quo warranto, where the dclendanttluiiiis 
a warren, an(l the defendant prefcribes ior a war- 
ren within the manor of Ridge ; and tiie vdrnre 
was awarded from the villa oi Ridge, and not iiom 
the manor oi Ridge i and a verdi<it ior the deieud- 
ant; the co\»rt awarded a new venire Jac\ becaufe < ton. 3^0. 
they held the king was not within^ the Jlatuie 21 ■kV:^^^ -i^. 
Jac. So in an iniorcnavnjTi Tor Ti"KclUious libeJ, " - ^ " 

the venire was returnable 23 06ioher, and the 
dijirmgas telled the 24 (Moher ; that was a dif- ^j^d. r a v. 2^,. 
continuance, becaufe not returned in the preience « Lev. 139/ " 
<>f the party ; and though the queen had a verdi6\, **"*" '"'"*'- 
the court would not amend it ; though fuch 
amendment would have been warranted by the 
roll, where the dijlringas was well awarded; bat 
three of the judges declared, that the ftatute of 
jeofails did not extend to the king. 

Firjly we are now to confider .the feveral parts 
of judicial proceedings, how and where they are 
amendable, and what is matter of form and what 
of fubftance; by thefe ftatutes the general rule is, 
that the mifpriiions of the clerks and officers of 
the courts are amendable in all cafts ; and that 
the miftakes and omilfions of the party, their 
counfellors, and attornies, are amendable, accord- BUckmore't 
iog as the ftatutes make them matter of form or l*^*^- 
fubftance ; and this will appear through the whole ^ '^*** 

thread 
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thread of proceedings. And firft, of this writ. 

Hob. 21$. which is amendable ; by 8 ^6. where the wric 

Ibid. iiS. does not purfue the dire6lions given to ihtcurji- 

toTy it may be amended by the inftru£lion$ ; as 

if the inftruftions were for zpracipiy kvm^thorpe- 

franky generofoy the writ fhall be amended accord- 

♦ Page II 8. ^^i ^® ^^ inftruSions * given to the curfitor; fo 

devipt for demijity vacariam for vicariam^ becaufe 

the inflru^^ions to the curfitor in both cafes were 

right. 

So where there are two defendants, and this 

writ is frcecife to them both, qitod tenemt covomti- 

9nem ; this fhall be amended, becaufe the inftrue- 

tions being againfl fereral, the curfit&r had not 

purfued them. 

Cro. Car. 74. A ^uare impedit was brought, ad frafenttnd^ 

Turner v. ^ eccUJIam de iVoiton ; thb is an error in the fub- 

* ^^^' fiance, the vicarage being diftindl from the parfo- 

nage ; and though it is a mifiake i« ti« fubftan- 

tial part of the writ, yet becaufe the inilruc- 

tions of tne curniur wo3 ad vkariamy and that 

it was a peremptory writ, they allowed it to b« 

amended. 

Secondfyy the writ is amendable, if there be 
falfe hri'in, or a word that is no torn, if it be only 
itt the form of the writ; but if it be in the fub- 
ftance it (hall not be amendable : the (latute (for 
the expedition of the fuitor) gives the court leave 
(where they have fuificient authority to proceed) 
to amend the form, but not to make an authori- 
ty for themfelves, by allowing the fubftance of 
the writ ; fo ifth^ writ fays, imagmafuH pro tnut" 
girtotusy ceve for am(2y this fhaU be amendable ; and 
though in Biackmoris cafe hos breve for hoc btevt 
f Page 119. is * denied to be amended j yet later refolutions 
hold the contrary ; but the efifential part of 3 
writ fhall not be amendable ; as in a£ze, where 
the tefie was duodemo die inftead of duodecitnc die, the 
writ was abated, becaufe it would have been pro- 
ceeding on a wrong writ ; for this could not have 

been 
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been plearded in bar to a new affize, and the court 

yrovAd not amend itj^ becnufe the cuffitof was 

judge of the day, when the writ iffued, and there 

were no inftru^iions t<V amend the writ hyfci,fa^ 

If writ be brought againft executors in the dthe^ 

and deiinety that iTiall not be aiiiendable ; hecaufe 

the a^ion is mifconceived, giving the court autho- n Co. 159* 

rity tO' proceed againft executors y«r^ fropvio, 

when they are not fo charg««ble by the law ; the 

ufantof an original is helped after verdi<fl, by 18 

Eliz,c. P4. So is the want of a bill up<5n the file, 

HoL 130, 134, 264, 282. Danvers's Ah¥. 357. 

but that ftatutedoes not help a vitiiaus writ. €><?. 

El 7^2-. Teh. T08. I Sfd> 84. 

But if the origirtal be naifrecited on the roll, i ?annd. 317. 
as in ejectment, if it he fummmUus \v\{\Q^d o[- ctilf^- 5 Co. $7. 
cHiatmy after TerdiO, if on f<^arch no original is^ 
f<M2«d, ftith mifrecitai o^-n -vic ne erroneous ; for 
tkt» ftat«^^ ticips the want of an ©rigmal to a-U in- 
tents, as'if there had- been a good one on the file ; ^ ^,. 
jind iF fhere had' been a g'ood one, fnichiwifreckal i sJd. 4I3. 
* woHiild no* h^ve been erroneous ; and if the * Page ito. 
rcci<»r4l:of the originJil being bu^ form, it' was ne- 
ceffary a4^er verdi6l to- arrtend the bill. 

As to- the mefne proeefs, v?€ rriuA* coefidcr t^ie 
anciewt pra(fl»i<?e foofi* vanilhed, which wns t^ fun^- 
mon the defendant on the original irt debt ; snd- 
on tk\t non efi inueHfus returned, there Wa^an entry 
of the pleadings df^Wf^j^, and had anew writ Mies 
mtotks ; but the ftn-fimOns giving notice to the 
delenci-clFits, and ca^-tfing perpl'exit'y in the procefs', 
they took a eapie^ in the firil ihn:anee,.and made 
their original returnable the fame term the de- 
fend'ants appeared"; or if they t^Ook out a fpecial 
original, they made the dei^end^At file his- war^ 
rattt of attorney of the faftie tepr«, in which- 
he really appeared : hence they t^ook no mK-ice 
of the naefne proeefs on the roU, bu^ began with 
the account, that the defendant was fuovmoned ; 

for 
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for though it appeared, that the (herifF has 
returned non e/l^ inventus oa the original, which 
was neceffary in order to intitle the plaintiff 
to ^capias; yet the defendant having filed his 
appeaiance, as of the ternn in which the original 
wa> leiuriiuhlc, this warrants the recital that he 
wa^luinnioiifd ; nor is this return of ?to?i ejl in- 
venlus \ij the writ couliary to the declaration; for 

^ ?DJ:;( iSii. tiic •i'«Jendant jni-iu not be * found in the coun- 
ty ro ^vhiCll the writ was directed, yet he might 
hav^c had uoiice^ and appeared according to the 
funnnons. 

>--".(^^ VVe come now to the fecond head, {.viz.) the 

parol, which includes the whole pleadings till the 
jury proccfs iffues ; and here the inifpriiions of 
the cierks are amendable by 8 H* 6. c. iz- and 
Iii:c\viia matters of form, though not fubftance, 
by 1 8 EL c. 14'-^'*"^^^ ^^^^ihikauentftatute; the 
mcrming of this is, that the gift or u,x, ^6^4^n 
m\ii\ be fubftantially alledged; but any other 
ciicumftances relative to that action, fhall befup- 
pofed by the verdi6l ; for it was not the intention 
of the Itatutes perfe<511y to deftroy the allegata ; 
for this would have ruined all proceedings in 
the courts of juftice ; but the defign was to cure 
J aT»y infufficiency, that was not of the eflence of 

the plaintiff's a£^ion by the verdid^. 

What is fubftance and what not, muft be deter- 
mined in every aftion according to its nature : 
that feems proper ly to be the eflence of the a<51i- 
on, without which the court would have no fuffi- 
cient grounds to give judgment. In the fame 
manner, that is of the eflence of a plea, where ihe 
court has fufiicient ground to difmifs the defend- 
ant onfuch plea found for him ; and here it is to 

* Page 122. be noted, that by 2 H. 6. c. 7. * after a verdiathe 
plaintiiF fhall not difcontinue. 

a Sau«d. 319. If there be no fufficient certainty in that which 
is the gift of the afikion, there is no foundation 
for a verdift; for it cannot appear whether the 

damages 
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!^ damages given by the jury be proportionable to 
'l the demand; or whether it be extravagant and 
cxceflive ; and fo there would be no power to 
': attaint the jury if they gave an ill verdi<5\; and 
h if no verdi<5l can be given on fuch improper alle- 
f gation, there can be no judgment ; fo if any part 
' of the demand be uncertain, and intire damaged 
given, it is the fame, becaufe that part of the 
allegata being uncertain, there cannot (by the for- 
mer reafon) be any damages given ; but in the 
certainty of the allegation, the court requires no 
more than the nature of the thing required ; and 
therefore if a contraft be made in general t^rms, 
you fhall declare upon the contraft in the fame 
terms it was m^de ; and therefore, a quantum 
meruit for diver/a vejlimenta & omnia alia materialia 
ad inde Jpe6lantia is good ; fo where an a6^ion is . 
brought for things not fubjeft to diftinftion by 
number, weight, or meafure, it has been adjudged 
as cumulumfyri fpinasfuas cafit ; fo in trefpafs for 
breaking his clofe with beafts, and eating his peafe 
without faying how much, this is good, becaufe 
no body * can number or meafure the peafe the * Page I23« 
[ beafts have eat. 

So when there are feveral parts which compofe 
an aggregate body, there it is fufficient to mention 
the body, and it is not neceffary to mention the 
feveral parts : Trover for a fhip and fails is good, 
becaufe the fails go to make up the aggregate ; 
but if it had been lor fails only it would not have 
i been good without fpecifying the 'number and 
\ quality* 

But trover for a beam with fcales and weights 
is not good for the weights, becaufe there may 
be more or lefs of the weights ufed with the 
fcales / and therefore ail together arc uncertain 
as to the quantities or weight of them. 

Where it is only by way of aggravation, and 
the allegation is uncertain, or that circumftance ^ 
not proved to the jury, yet this fhall not arreft 

the 
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the ju4gment; becaufe the gift of the aflion is 
the thing itfclf in demand, and the aggravation 
is only the manner of doing it ; and though this 
may increafe the dam^e fomething, yet it is not 
to be out of proportion of the* thing in demand; 
as if trover be brought for a box with writings 
and cliarters, or veftmenis, this is good, becaufe 
• the trover is for the truak, and for the detentioa 
of the goods therein, which are with-held by the 

Page 124. detention of the * trunk, but not for the 
value of the goods ; and therefore anciently they 
allowed it only for a trunk locked, but now 
they admit it though the trunk be not locked, 
becaufe tkie detaining is iVill the fame. 

So in 2L^\on upon the cafe againd three, for ar- 
reting and imprifoning the plaintiff without juft 
caufe, it was alledged to \^ fcr conffiratioinem mter 
eos habiiamy and upon trial two ot the defendants 
were found not guiky ; fo that the conff iracy by 
the Yerdi(ri was found againft the pkiintifF; yet 
he had judgment againftthe third defendant, be- 
caufe the gift of the a6\ion was the falfeimprifon- 
mcnt, and the -confpiracy was only matter of ag- 
gravation. 

The declaration muft likewife contain fuch 
certain affirmation, as that it may be traverfed ; 
for if tlvere be no certain affirmation to make the 
declaration itfelf traverfable, it will not be cured 
after a verdift, becaufe it is a defefl in the fub- 
ftance, if nothing be politively affirmed to be .put 
in iflue; and therefore if a declaration be ^i/o(2 cum 
the defendant affaulted him, ai.d the defendant 
pleads rjot guilty, ther« is nothing put in iffue, 
for the -pleadings have affirmed nothings for 
though the defendant be found guiky on that 
iffue, yet the ;plaintifr cannot have judgment, be- 
caufe nothing is politively affirmed in the defend- 

^ Pa^e IZ5 ^^^ ^y ^^^ '^^ cAlhgata; but if the plaintiff de- 
clares quod cum the defendant concejjit fe UHerl^ 
or quod cum mutuatusfuijf^t ^ nan folvity or cum 
dimi/lfft't, and the defendant fjecity in thcfe cafes 

there 
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there is a poiitive charge upon the defendant^ \ 

and the quod cum being a branch of the whole 
peri<Ki, and making one fentence with the latter 
part of it, it is a 'poiitive affiroiation; therefore 
being podtive^ it is. equally traverfable with the 
latter part ; and therefpre a man may plead non 
eft jai^umy non mutuatus, non dtmifit ; becaufe 
though thefe came under tht^quod cum taken to- 
gether with the reft of the fentence, being poii- 
tive they make fu'bftantive iffues of themfelves. 

If on a demife the plaintifiF declares quod cum 
fer quandam indcniuram tffiaf ejeiJHt quod demifit, 
this is ill, as it feems by Luiwich^ after the ver- 
c)i6l, becaufe there is no poiitive afiEirmatton that 
there was a demife ; and fo he has not fet forth 
a demife in a manner that it may be traverfed, 
for the tra^erfe muft be of the demife, and not 
of the indenture ; >bat if in covenant he declares 
gtwd per quandam indenturam tejiaf exijiity that the 
defendant did covenant, this with a frofert is 
good, becaufe when he fays the indenture attefts 
that he did covenant, this is a certain allegation 
there was fuch an indienture ; and the indenture 
is * only traverfable on the iifue non eJifaSium. * Pgg^ j25. 
Lxcet is an affirmation for what is contained un- 
der it, as Iket ad hoc juciendi fapius requi/if is a 
pblive affirmation that there was a requeft. 

The pleadings are in the Latin tongue, that ^j^;^ j^ altered 
the records may be kept for ever without charig*- by flat. 5 Geo. 
iag ; and therefore there muft be proper Latin ?• *^^ p/oceed- 
words to exprcfs the caufe of a6lion, or a proper En&lith*."^ '** 
feriphrajisy or a proper Latin defcription con- 
cerning fufBcient certainties ; but if there be no 
proper Latin words to exprefs the thing, and the 
Latin being a dead language, there can be no 
words for new invented things, there it is fuffi- 
cient to form the ward under a Latin termination, 
and explain it by an Anglice ; fo when the Latin, 
word is equivocal, and iignifies more things than 
one, it may be fixed down by an An^ltcey becaufe 

the ' 
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the two languages being of a different genus, 
there may not be words in both that exa<5lly an- 
fwer each other ; and therefore it may be often 
neceffary to ufe fuch words as are equ'vuocaL . 

But it is not fufficient to ufe a general word 
with an Anglice, where there are proper Latin 
fubftantives and adjedives to exprefs the fpecies; 
and the reafon is, becaufe the policy of the law, 
and tht Jlatute of 37 Ed. 3. c. 15. required the 

• Page 127. memorials of * the court, which are always to be 

preferved, (hould be in Latin*, and fuch a con- 
ceffion as this would bring all into Englijh. 

But if there be a proper Latin word in the 
'declaration, and it be wrong Englinied, and the 
jury find verdifl generally for the plaintiff, this 
ihall be good, becaufe the court will intend that 
they give damages, for the Latin declaration, 
without having regard to the Englj/h. 

If the word be utterly inienfiblc, and intire 
damages given, the court will intend after ver* 
di6>, that the jury gave no damages for it, an 
infenfible part of the declaration being as none. 

As in cafe of technical words, thefe arc known 
to the law, and therefore they are not true LatWy 
but they are allowed in all pleadings ; fo if there 
be a Latin word fyllabically miftaken, yet if it 
has fo far the countenance of a Latin word that 
it may be known, it fhall after verdift be good; 
for fuch fyllabical miftakes would not tend fo to 
the general corruption of the records, as it would 
to coin new Latin words where there were already 
good ones in that tongue, or ufing generally 
words with Anglkes. 

As to certainty, there rauft be in all declara- 
tion* convenient certainty, that the matter may 

* Page 128. be fo brought before the jliry, that * their ver- 

dicl may be given under the peril of an attaint. 

Now the jury may be attainted two ways; firjl, 
wijere they find contrary to evidence, ^dly, where 
they find out of the compafs of the allegata; but 

to 



of the Cotirt rf C&PMMt Phas. 

to aitaiutt thfetfa ft)t finding cofltirary to evidence 
is not eafy, becaufe tb^y tttay ha-v^- €t^i<fenoe oi 
iheir owh conuaaAei^ 6f the n?iitter by them, or 
they may find upon diftruft 6f the \vitneffes ori 
their own proper knowledge] but if they find 
upon €Tidence that whieh the allegafa does not 
warrant as dftmag^i greater thftn alledged, there 
it is eafy to fahje6^ ihtm to an aflaiofi becaufe it 
U rnanifeft, that whfil is fo found is 0*1 evidence 
not correfponding fo their itfue ; and this was the 
only curb they had over the juries ; Tor the judge 
biing mafter of the allegata^ and beil knowing 
what proved the dUegatay if they did not follow 
his dire6!ion touching the proof, they were then 
liable to an attaint^ and therefore fince the 
judged, froto the difficulty of attainting the jury, 
have granted new trials, whereby jurors havt 
been freed from the fear of attaint, they have 
taken greater liberty in grving verd!(fts * but finc^ 
the attaint is only difufed, arid not taken away, 
it is neccflary that a certain matter ftiould be 
brought before them ; and therefore in trefpafs, 
the quantity and value of * the thing demanded « Page 129. 
muft be fo conveniently defcribed, that if the 
jury find damages beyond fuch quantities and 
value, it may be apparently exceffive, and they 
fubjeft to the attaint : and fo on fpecial contrails, 
they muft be fet forth fo precifely, that if evi- 
dence be given of another contra6^, not in the 
allegations, and yet the jury find for the plain- 
tiiF, tkey may be fubjedl to an attaint ; and Were 
it otherWife, if the plai'ntifif had a jury to his 
turn^ and the judge fliould dire^fl that the plain- 
tiff be nonfutty yet if the plaintiff would ftand the 
trial, the judge muft give pofitive dlreflions to 
find for the defendant ; and there would be no 
means of compelling the }ury to find atxorvling; 
to the directions of the judge, if they were not 
under the terror of an attaint if they did othet- 
wife ; fo this is the only curb that the law has 
H put 
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put in tbe^iands of the judges to reftrain jurors 
Irom/^ving corrupt verdifls. 

Hence therefore it was a neceffary conclufion, 
that if part of the thing in demand wasuncertain- 
ly fet out, that the jury gave intire damages, it 
would deftroy the verdift, and arreft the judg- 
ment ; becaufe that part of the declaration was 
fo uncertainly fet ouft, that the jury could not find 
under the peril of that attaint : as to that it could 

* Page 130. not be a good verdift, and it cannot be f aid * that 
the damages are to be applied to what is certainly 
demanded in the declaration, becaufe the judge 
of the ni/i prius is to receive evidence of every 
thing in iffue, and to fettle the allegations ; it is 
not his duty to dillinguifh the uncertain part of 
the declaration from what is certain, and to pro- 
portion the damages as to what is alledged with 
good and proper certainty, for that were to take 
upon him the bufincfs of the court above from 
whence the iffue was dire^ed : but if there be 
words made ufe of that are uncertain, where 
there are proper latin expreffions to fignify it, 
they were to be taken as per f eft nullities ; and 
therefore no danaages are fuppofed to be given for 
them ; for when nothing is fet forth, no dama- 
ges are prefumed to be given ; and therefore 
this is different from an uncertain allegation in a 
declaration which the judge is not prefumed to fift 
or diftinguifli. , 

If there be any thing uncertainly alledged, and 
there be a judgment by nihil dicit; and intire da- 
mages given, this is alfo bad, though the jury do 
not find under the penalty of an attaint i becaufe 
the allegation cannot be bad, in cafe they had 
gone to iffue, and good, if they had not ; nor is 
it proper to truft a jury further on an inqueft, 
than they would truft them on an iffue ; nor 

* Page 15 !• would it be eafy to fettle how far, * and when 
they are miftaken, where there was fuch uncer- 
tainty in the allegations ; and therefore ihcy have 

fettled 
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fettled one uniform rule, that the judgment fliall 
be arreftedj where intire damages are found ori 
fuch incertain allegations by an inquiry of da- 
mages as well as an iffue. 



* C H A P. XL 

Of Repugnancy. 

WE are now come to repugnancy, and hoW 
far it is cured by verdifl ; furplufage doei 
not vitiate according to the maxim, utile per inutiU 
nonvitiatur; therefor e, if fuch furplufage be re- 
pugnant to what was before ailed ged, it is void, 
for contradictions cannot ftand ;' and therefore 
what was redundant, and need not be put into 
the fentence, and contradifling what was before, is 
as if it had not been put there ; arid if it had not 
been inferred, the count would have been good ; 
for e^ hypotheji is a furplufage and the count is 
good without it ; as if in trover the plaintiff de- a Cro. 14!. 
Clares, that h^wason March ^^ poffeffed bf goods, Yelv. 94. 
&c. and that afterwards, fcilket i March, they 
came to the defendant, who converted * them : * Page 1324 
fo in ejeflment the plaintiff declares on a leafe 
made to him 3 May, and the defendant fojlea, 
fc'ilicet I May, ejeSed ; this was held godd after 
verdift ; for by the pofiea it apjpears, the de- 
fendant committed a tort on the plaintiff's title j 
and when he fays a repugnant day, it is as if he 
had laid none; and if no day be laid, it fhall be 
intended after verdift, that the tort was commit- 
ted before the aflion brought ; for it would be 
very foreign, after verdia,.to intend that the ac- 
tion was brought by the fpirit of prophecy for a 
wrong to be committed afterwards ; and befides 
the jury could not take conuzance of any faO: 
H z doae 
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done fince the aflion brought, for that was not 
in ifiue. 

^are^ whether this declaration be not right 
on a general demurrer ; for it would in that cafe 
be foreign^ to fuppofe the tort to be done after 
the a6Hon brought : but the defendant may take 
advantage of it, on a fpecial demurrer, becaufe 
the plaintifif has not formally laid the injury be- 
fore the a^lion brought. 
I Stnnd. 169* Note; the Jcilicet is not always explanatory, or 
mere furplufage, but often contains what is iie- 
ceffary to be alledged ; as if the condition of a 
bond be to Hand to the award of f. S. fo that the 
award be made on or before the 16 March, and 
• Page 133. no award * be pleaded ; and the plaintiff replies, 
that after the making the. bond, and before the 
aftion brought,yc/&^^ 16 die Martii, they tnade an 
award» here the fcilket is a dtre^' ararttiation, 
that the award was made within the time limited 
by the condition, and iiiay therefore be traver- 
fed, 
aCro.5^9. In debt on obligation the defendant pleads 

payment of 50/. i^Jumi 11 ^iic. according to the 
condition; the plaintiff replies, quod tion folvit 
50/. f'rad' 14 AuQfJH anno 1 1 fupradi^* ^ tUndm 
dierri folvifje dehuijfet^ & hoc, &c. the verdi£l found, 
auod nonjolvit prad* 14 Juniiy front the defendant 
had alledged ; the objeQion here Was, that no if- 
fue was joined, becaufe they do n^t meet in the 
time the money was paid ; but the word Augujl 
being plainly furplufiige; for when he faid jwo^ 
' nonplvit frad' 14 die^ it is a fufficient traverfe 
without the word Augujl^ and Aupijl is plainly 
repugnant to the word frad*, for pyad* refers it to 
^un^> and fuch furplufage being a repugnancy to 
what was before material, was idle and void. 
HanAurj v. The bill was found id ydc. fetting forth, that 

jrelatuf. the defendant ^ojanmrii, 17 Jac. beat the plain- 

% Cro. 61 . ^jg^^ fervant, pr quod the ^\z\ti\\^ Jervitium mag- 
numtcmfusyfcilicet pradi6l* 2c Martii i') fufradi& 

ttfque 
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ufque idem Mart'ii e^unc frox JequerC ferdidity on 
a * nihil dicit a writ of inquiry was awarded ; and * Page 134. 
10/. damages; the defendant has judgment, be- 
caufe the gift of the aftion being for the lofs of 
the feryice, is not e;c neceffitaU ret relative to the 
battery; and the plaintiff having laid a different , ' 
month from the battery, there is nothing in the 
record to determine the court to the 20th of Ja- 
nuary^ ahd to rejeft the word March as repugnant; 
and if the lofs of the fervice ftands on the month 
of March, 17 March following, it takes three 
months of the ti me of the adion brought, for which 
the jury was not authorized to give damages. 

If there be a repugnancy in any point material 
there it is not helped by verdift, unlefs the ver- 
di6\ appiearsto have been given on a different part 
of the declaration; as if the plaintiff on his own 
fhewing had not fo much rent due as he declares 
for; it is plain he mayreleafe the repugnant part 
of his demand after general demurrer ; becaufc 
the defendant having anfwered to the whole, fo 
that there is no difcontinuance, the plaintiff may 
difcharge any part of it, and the jury {uf videtur) 
may find the part that is right, as the plaintiff 
difcharges w hat is wrong: but if a man makes ■ 
feveral demands in one declaration, and in the 
toiofe attingunt mifcalUthe whole fum, and makes 
* it more than \vhat is contained in the feveral ar- « p^g^ j.^ 
tides demanded, this fhall not vitiaje, becaufe the 
cafting up one total is mere furpliifage ; and that 
total not agreeing with the parts, fuch difagreeixig 
furplufage, cannot hurt; lor it is plainly the 
miftake of the clerk in not computing the demand 
right, and not of the party in ftewing any parti- 
cular demand otherwife than he ought. 

But if a man bring a plaint in an inferior court, 
and the declaration fets forth particular demands, 
which over. run the fums mentioned in fuch plaint, 
though never fo little, and the jury give a ver- 
diifl according to the fums in the declaration, 

this 
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this is erroneous i for the plaint in an inferior 
court is in nature of a writ, and is the original 
and foundation of tl}e whole proceedings ; and 
if the declaration, verdifl> or judgment, are fqr 
more than is contained in the writ or plaint, it 
does not purfue that authority given the court by 
fuch writ or plaint ; and if it be beyond it never 
fo little^^ by the fame reafon they might go to lar- 
ger fums in infinitum y and then the writ or plaint 
could be no dire<51ion for the future proceedings 
of the court. 

But if the plaintiflf remits fuch overplus declar- 
ed for, and given by the jury before judgment, 
? Page 136. it feems no error ; becaufe judgment * would be 
given according to the writ or plaint. 

If an acceptance of rent of an affignee be 
pleaded, guod receperunt & acceftaverunt de frad* 
J. V. redditum /icut fertur fuperius refervat\ \viz.) 
Jex denarios de redditu prad^ ; this is repugnant, 
.becaufe it is in a point perfeftly material,. and it 
is repugnantly pleaded, becaule jt is faying he 
received the whole rent, and yet received but 
part, which is in fubftance a difiFerent thing, and 
/ejf denarios is no furplufage, becaufe it is the cer- 
tain fum that is alledged to be accepted ; and there- 
fore the repugnance is not in the form only. 
5 H. 7. 27. But if the replication be repugnant to the decl^- 

pro. jac. 464. ration, it makes the declaration bad, becaufe the 
fubfequent pleading falfifies the declaration ; as 
if a man declares on a bond made i Martiiy and 
the defendant pleads a releafe 2 Martii; this fal- 
sifies the declaration, becaufe it could not be made 
the firft. So if the rejoinder falfifies the bar, the 
bar is vitious,and a verdi(fl doth not help what is 
matter of fubftance, but the matter of form only. 
Matter of fubftance is whatever is effential to the 
gift of the a6\ion ; for it was not the intent of 
the ftatute of y-?j^/7i to fupply any thing that is 
cifential to the adion that is not put in iffue ; 
becaufe if it had bceq put in iffiic, it might have 

been 
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been* found againft the plaintifiF, and a verdift * Page 137. 
will not help that, which was never put in 
iflue ; for the a^ion may be ill founded, notwith- 
ftanding that verdi6J, if fomething effential to 
maintain the plaintiflfs a(flion was not put in if* 
fue ; but if the verdift be upon a matter collate- 
ral to the plaintiffs a6\ion, and all the effentials to 
the a6)ion are well alledged, there no advantage 
can be taken, becaufe, when the caufe is tried, the 
whole weight of it is put on the point in iflue ; 
and where the parties had been at the expence of 
^ a trial, it was the intent of the ftatute^, that the 
verdift (hould determine the caufe, and the wrong 
pleading of fuch collateral matters fhould not 
turn to the difadvantage of any of the parties ; 
for the benefit of fuch collateral matters is waived 
when they have put the ftrefs of the controverfy 
on the point in iflue ; as if trefpafs be brought for Saund; t%6. 
, chafing the plaintifTs beafls, the defendant fays 
the place where, &c. is his frank tenement; the 
plaintiiFin his replication prefcribes for common 
pro magnis averits in the place where, levant and 
couchant in Dale, ^nd does not fhew they were 
magn averia, or that they were levant or couchant 
in Dale; yet if the prescription be in iflue, a"nd 
that be found for the plaintiff, he Ihall have judg- 
ment and becaufe the ifl'ue being on the right ol * * Page 138. 
common, which is collateral to the injury done by 
the beafts, and the right being found lor the plain- 
tiff, the defendant has waved all other benefit he 
might have taken of the replication by a demur- 
rer; and therefore the ftatutes hinder him from 
taking any benefit after verdidl; for the defendant Co. El. 45s. 
by his iflue confefles the injury in chafing the ^*^* ^• 
beafls, if there be no right of common, and waves 
the advantage he might have taken on demurrer, 
for the plaintiff's not bringing himfelf within the P^^* U?. t- 
prefcription of what was eflential, to fliew an in- 
jury in chafing the beafts. So in eijfumf/it by John 
Thomas executor of Archibald yoyce againft IVil-- . 

loughlyy 



The Hifl^ry and JPra^icf 

l<nighby, for a promife to the t^fiator, that in con- 
Grojac. 587. fideratioh that the teftator would di^liver to him 
on requeft 4oi. to repay him at fuch a day, and 
the declaration was guod idem Archibald dzc'it in 
fiSoquod iffeidemAreh* delivered him the 40/. on 
nm ajfumfpty and a verdift for the plaintiff, the 
judgment was arrefted, becaufe tjiere. is- ho aver- 
ment that the money was delivered, the delive- 
ry of the money being the conlideratioh of the 
promife, which was the gift of the aSion. 
Buift. i73» But if any thing effential to the plaintiffs afti- 

on be not fet forth, there, though the verdi6\ be 
found for him, he cannot have judgment; be- 
* Page 139. caufe, if the effential part of* the declaration is not 
put in iffue, the verdidl can have no relation to it; 
and if it had been put in iffue, it might have been 
found falfe ; and fuch matter, as is the found a-r 
tion of the aOion, not being alledged, there is no 
ground for the judgment ; as if an a^lion of tref- 
pafs be brought by a mailer for the affaulting and 
beating of his fervant, and does not fay, per quod 
fervMum ami/it, this is ill after verdi^- 

Whatever is effential to the gift of the aftlon, 
and cannot be cured by a verdift, are fuch fubftan- 
tial fafls as muft be laid in proper time and place, 
fo thiit the defendant may traverfe them diftindt* • 
ly if he pleafes ; for as he may traverfe the 
whole, fo he may traverfe each fubftantial part, 
in order to put the weight of the caufe upon any 
thing, that will put an end to it : and this is al< 
lowed that the jury may be more ealily attainted 
of falfe verdidi ; but fuch parts of a declaration, 
as cannot make a fubftantive iffue, fhall be inten- 
ded after verdift, becaufe they are matter of form 
only, which the ftatute deligned to cure ; and 
therefore, if the plaintiff declares, that the de- 
fendant promifed, if the plaintiff married his 
daughter at his requeft, that he would give hini 
lol.'and alledges in fadl that he did marry her 
but does noi al ledge any requeft, this is good 

'alter 
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after a verdift ; * biecaufe the requeA is ojily a * p^ge i^o. 
form in >ivhich the promife was conceived, and 
not aneffential part of the promife to be proved to 
be precedent to the marriage ; for the father, 
unlcii^ h^ h^d defired the match, had never made 
the promife; and therefore /ic(/«(/«»> fubjc6lam 
materiamt jt cannot be fqppofed to be tirie inten- 
tion of the parties, that a previous r«qaeil (hould . 
be neceiTary, ^n<l therefore Oi^U h^ intende4 afte-r 
verdid. 

As th^ plaintiff's aflion muO have all effeptials Cro. E|. j-^S. 
neceffary to maio^^ain it, fo the defendant's bar 
muft b^ effentiaUy good ; and if the gift of the 
bar be bad^ it cannot be cured by a veidjifl found 
for the defendant } but if it had bei?a j on nd for 
the plaintiff, he fliall have judgmer.t, either for 
the badncfa or falfehood of the bar ; but if it be 
bad only in form, a verdict will cuj-e it ; and i{ 
the ^ift be traverfed, all colUtirral circumflance^ 
will be admitted after verdid. 

Thus in aOioa of debt on rmj^le bill, and the vx'^'*''^^i^^' 

, r • 1 " . -I ^ • Minefield V. 

deiendant plcacls payment s^uhout ian acqmtiance, Beii. 
and it is found for th^ defcnJaot, yet h<? niall 
not have judgment, becaufe the gift of the plea is 
bacJ,finc$ the obligation is in iorce until diftblved 
eedem lignmine quo iigcttury and tiu: acquittance un^ Cro. FJ. 778, 
der the feal ot the plaintilY i?> the gill of the bJjr ; 
but if it be found for the plaintuf, * he O^iU* ?-^ge 141- 
have judgtnent, becaufe the bar was not only bad 
in fubllance, t>ut found falfe, fo that his declara- 
tion ftands un impeached. 

But if the bar be- only bad in form, a vercli«5l J^^m. 4^5. 
wilLfupply it; as if in debt on a bond conditio- '^'^^'J^^' ^' 
ned for the payment of loo/. 2.5 yunii fro^r\ and 
the defendant pleads payment on the 20 JunCy 
and it is accoulingto the condition found that he 
did pay 20/. though this bar he bad in form, be- 
caufe It does not follow the condition, the plain- 
tiff might iiave taken acl\a:itage of it on fpecial 
demurrer, yet the verciici naviiit; found payment 

btrTore 
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before the day, that in law is payment at the day, 
and the fubAance is found: but where the gift of 
the bar is good, though fome of the collateral 
circumftances are^ omitted, which the plaintiff, 
by demurring fpecially might have taken advan- 
tage of, yet if they go to iffue on the bar, and 
that be found for the defendant, the verdift will 
cure this omii&on, becaufe the collateral matters 
are admitted and waved by going to iSue on the 
gift of the bar. 
^nte 138. As in trefpafs vl & armis, the defendant jufti- 

fies, for that he had common for all his beafts 
levant and couchant in the place, (^c, by pre- 
2 Co. 44- fcription, and put in the faid cattle ut eand* com- 

Pramc ▼. tnun*, &c. there iffue was on the prefcription, 

Prwgcf. ^jj^ found for the * defendant : exception 

rage 42* ^^^ taken that he did not aver that the beafts 
were levant and couchant ; but this after verdi^ 
was intended ; for the gift of the bar is the right 
to burthen the plaintiiTs foil; and when the 
plaintiff takes iffue on that^ and controverts that 
right, he admits there was not any trefpafs, in 
cafe that the defendant had fuch a right; he like- 
wife admits that the defendant has brought him- 
felf within that right, becaufe it would have been 
nugatory to have denied' that right of prefcrip- 
tion, which if it had been found, the plaintiff 
^ had not brought himfelf within it; and therefore 
the traverfe of fuch gift of the bar is a waiver, 
and admittance of fuch collateral circumflances. 
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CHAP. XIL 

The Manner of Amendment. 

HAVING thus confidered what is matter of 
form, and what is fubftance in the plead- 
ings. 

We come in the next place to confider how the 
amendments may be made through every part of 
the record ; and here we may obferve, that the 
court during the fame * term may amend any * Page 143. 
part of the roll, becaufe it is yet in jfieri, and fuch 
amendments might be made at common law with- 
out the aid of any of the ftatutes. 

After the firft term you may amend the im- RoI. i^s. 
parlance roll by the office paper book, becaufe Hob. 264, 
that is inftruflions to the prothonotary to enter Crol^Ew* «. 
up the imparlance roll ; and therefore that is Lit.Rep. 478. 
equally amendable as the oViginal is by the in- ?®\'|4- 
ftru<5)ions given the curfitor ; but this is done on ^' 

the oath of the defendant's attorney, as in Black-- 
more*s cafe to amend the writ. Chamberlains cafe; 
oath muft be made that the paper book has not 
been altered fince the defendant's attorney has 
put his hand to it, which he always does when 
he joins in iffue or demurrer; and this amendment 
feems to be reafonable, becaufe the defendant has 
not mifled or deceived. 

In the King's Bench this will amend both the 
bill and the roll of the office paper book, becaufe 
this is inftrudion for making them both; but 
they cannot amend from any other paper book, 
becaufe fuch book is not inftru(5^ions left in the 
office to make both the roll and'the bill. 

But where there is no office book^ as where 
the general iffue is pleaded, it feems they lliould 

amend 
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amend either the bill or the roll, by the declara-. 
* Page i44.tion of which they gave * the defendant a copy, 
becaufe fuch declaration is the only inftruQion to 
the clerk of the office to enter. 

If the bill on the file be with blanks, or the 
imparlance roll be with blanks for dates or quan- 
tities, yet it may be amended by the paper book, 
by the clerks themfelves, till a recordatur be en- 
t^r^d on the verdi<ft returned on X.\\q ni/i frius roll; 
Worthey*8 Cafe, but after fuch recordatuv it cgn be only be amend- 
kd'n^r' . ^^ ^y ^^^ court, for the roll lies with the pro- 
Latch^i64.** thonotary to be inade up according to the paper- 
book, till the recordatur of the verdift be allowed; 
but if after the recordatur be entered it is entered ' 
on the roll in ftatu quoy then.the court is fupppfed 
to take conuzance of it in what manner it then 
was ; and if clerks might afterwards alter the roll 
after entry of the verdiflt, they njight amend it 
in the verdidl, which is in the nift ffius roll, and 
which was fettljpd by the judge oi niji prius, and 
cannot be altered but by rule of court. 
iloU. Ah. 198. The imparlance roll cannot be amended by the 
15^9. Hob. 251. original writ, becaufe the original writ is the au- 
^ thority on which the court proceeds, which the 

plaintiff muft profecute ; for otherwife, he does 
not proceed in that caufe ; if the count varies in 
Jon. 304. form, f the defendant muy plead it in abatement, 

Cro. HI. 7^1. for he has abated his own writ by profecuting * 
Cro^jac. 654. jj. j^ ^ different manner ; but if it varies in fub- 
*=> ^^ llance, th? defendant may move in arreft of judg- 
ment, becaufe he has no authority to proceed, 
having profecuted a different matter from that 
which the writ has given authority to the court 
to take cognizance of. 
Cr©. |ac. 91. The imparlance roll cannot be amended by 

^!5* the plea roll, or 721/1 prlus roll; for the impar- 

Hu'tc. 33". 3.' lance roll is the original declaration, and the^plea 

I Danv. 345. foil 
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roll IS flo Tt\oit than a recital of the imparlance 
roll ; and therefore it begirts >*^ith an alias proui 
fatety and it is no more than thd count of" the fe- 
cond term, t6 'Which the defendant pleaded brt 
ienusi vitd ihti arjl prius roll is but a trarifcript 
of the piea roll^ X6 carry theiffue into the coun- 
try. 

But if a declaration be againft jf. JB. and he Roll's Ab. 159. 
imparls by the name of R. B, but pleads by the 
right name J. R this is no material fault, be- 
caufe it is only a continuance from one term to 
another ; and by pleading by the right name, he 
acknowledged he Imparled by a wfong name. 

The plea roll may be amended by the impar- Cro. Car. 92. 
lance roll, becaufe it is but a recital of the im- ^^'f* R^p* 74- 
parlance roll, but not by the ni/i frius roll, fDtnv^.^^s. 
which is but a tranfcript fi\)m the plea roll: if Cro.jac. 354. 
the plaintiff or defendant be well named in the ^'^- ^'- *o-*- 
beginning of the record,* but afterwards be tttif- * Page 146. 
taken, and the name is ideth ^onansy this fhali be 
atnended^ becdufe that is but a miAake in fylla- 
bles by the apparent vit'mmfvrrptorisy whicti it is 
The intent of the ftalute to dttiend. 

If thete be a mlftake in the attorney's nfim^, \X Moor^^u. 
may be amerid^d by \ht warrant t>f attdtriey, Rj*gj ^' 
which being pi'^edent >vlll atrtend the roll, and Yeiv. 38. 
the court will take notice ttet it is the fame at- pJJ^^j'^^'' ''•, 
torney that appeared ; but if the nam^ of a ftran- cro.'jac. 13. 
get be ptit into the plea, 1 his will be erroir, for it 
cannot ,then appear to the court the fan>e tMh 
that appeared did plead, tn-d then there was n6 
plea pleaded ; and fo if the defendant's name be 
i-hiftaken in the putting in Ifis plea as in an audita 
querela, the plaintiff furmifcs that he entettd into 
a flat. 300/. to the defendant fer the payttient Of 
5c/. per ann, for fix years, to 'Jx'^in Bujh a 11 ranger ; 
if the defendant comes a ad fiMeJland^^ &c. fro 
flitx) id. Jvhan, BuJh\u^\Q?x\ oi the defendant, this 
is errotieous, becaufe it docs hot appear to th«e C;o. 1:1.54. 
coun but that the plea wjis ]f)ut in by the (Iranger 

to 
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to whom the payment was to be made, and not 

the defendant ; but if the plea had been that the 

frcKi* plaintiff vM* ^ dicity inftead of the defend- 

Rnffel And 3°*> ^^^^ will be conftrued to be but the mifprifi- 

Crange. OH of the clerks ; for it is apparent that the plain- 

* Page 147. tiff could not be the * defendant, but it fliall be 

fuppofed to be p'ut in by him that appeared, fince 

Poft. 161. there is no other perfon. 



w 



CHAP. XIII. 

Of Ijjues. 

£ conie now to the joining of iffues ; and 
here we muft obfcrve that where the iffue is 
immaterial, the verdift will not; aid it, but where 
it is informal it is helped. 

/in informal iffue is where it is not traverfed in 
a right manner. 

A verdift cannot help an immatedal iffiie, be- 
caufe what is alledged in the pleadings is not put 
in the iffue, or, if it be, is not decilive between 
the parties, and fo the verdift is no good founda- 
tion for the judgment. 

If what is material in the pleadings be not put 
in the iffue, it is not made neceffary to be-pro ved 
on that trial, and will not in all cafes be a foun- 
dation for the judgment; for the courts in thefe 
cafes are judges on what point they ought to go 
to iffiie, fp that it be a legal charge by the plain- 
* Page 148. tiff» or difcharge * by the defendant, fince it is the 
province of the judges to fettle the matters of law, 
and the jury the matters of faO:. 
3 Leon. <6. If the plaintiff declares on a promife to find the 

plaintiff, his wife, and two fervants, with meat 
and drink for three years, on requeft; the defend- 
ant pleads that he promifed to find the plaintiff 

and 
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andhiswife^ vith mes^t and drink, &c. abjque, thzt 
he did promife to fin<V ^c. the plaintiff replies, 
the defendant did promile-to find for three years 
next following, ^ hoc petit , £s?c. and verdifl; for 
the plaintiff, yet he fhall not have judgment, be- 
caufethe promife istraverfed in the fame manner; 
the plaintiff in his replication alledgesto promife 
next after he was married, which is not the fame 
the defendant traverfed, fo that they are not at 
iffue on a point traverfed in bar. 
So in trefpafs, the defendant pleads an award i Rol.ltep. $6* 
' between the plaintiDF and y. S. of the one part, 
and the defendant on the other part, and plain- 
tiff replies quod non habetur talis concordia between 
plaintiff and defendant as alledged, and on iffue 
joined, verdift for the plaintiff; yet he fhall not 
have judgment, becaufe the plaintiff does not 
traverfe the fame concord that is fet out in the 
defendant's bar, but puts another * concord in * Page 149* 
iffue not alledged in the defendant's bar, between 
the plaintiff and defendant only, and the court 
cannot be certain which is proved on the trial ; and 
tho' it may be faid in this cafe that either may bar 
•the a6\ion, yet only one thing is to be put in iflue ; 
and if it fhould be otherwife, there would be no 
correfpondence between the ^roWfl and the a/Zd^g'fl- 
ta. So in debt on bond, conditioned for the Cpo. J««, 585. 
paymentof 105/. the defendant pleads payment 
of 100/. fecundum formam & effeSium conditionisy 
the plaintiff replies nonfolvitfrad* 105/. and ver- 
dift quod nonfolvit the faid 105/- this is an imma- 
terial iflue not aided, for the plaintiff has not tra- 
verfed the fame payment that is in the defendant's 
plea. 

So in debt on bond, conditioned for the pay- 
ment of 60/ on the 25th of June^ the defendant 
pleads payment on the 20th of fune, fecundum 
formatn & ejfe6ium conditionisy and iflue is joined, 
and the verdi,£l finds quod .non fohit 60/. at the 
20th; the plaintiff fhall not hav« judgment; for 

the 
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the Iffue 5$ dehors the matter of the condition, and 
Yelr. 54. f^ void, it might have been paid the 2^th, and 

Cro. .lac. 44. , , • ® . • 1 » I 1- . • *^ 

though It was tiot paid the 20th, 10 it does not ap- 
pear that the condition was broke ; but where the 
iflfue is decifive bet\reen the parties, though it be 
not fo apt, yet this fhall be cured after a verdit5l ; 

* Page 150* as in replevin, the * defendant avows that Elhn 

Mnderhy was feized in fee, and took Tigot to 
hufband, and had by him Thomai; thzt Ellen and 
that Thomas granted a rent^charge, for which he 
diftrains; the plaintiff replies, that one ff/her be- 
ing feized in fee, gave the land to J. Enderhy in 
tail, who had ilTue Ellen ; that J. Enderhy died, 
and Bllen entered being feized in tail, took P'lgot 
to hulband and had iflue Thomas who is dead, 
who granted, (^c. ahfquehocy quod Ellen was feized 
in fee, though this was an informal iffue ; for the 
plaintiff ought to have traverfed that Thomas the 
grantbr was feized in fee ; yet it is a decifive if- 
fue ; for it is allowed on both fides, that Thomas 
was in by defcent from Ellen, and if Elkn was 
feized in fee, TTiomas was too, and confequently 
had good right to make the grant. 

If an iffue be on a point that is impoffible in the 
fubftance and nature of the thing, it is not cured 
by the verdift ; but if it be only impoffible in 
the manner and form of it, a verdi6^ will cure ; 
for where the fubftance is impoffible no verdift 
can cure it, becaufe it cannot make that true which 
cannot poffibly be ; but where it is only impoffi- 
ble in the manner of it, the thing which is poffible 
may be found to be or not, and the manner 
"which is impoffible totally reje6^ed : thus if an 

* Page 15K aflion of affault and * battery be brought, and 

the defendant juftifies by conveying to himfelf an 
eflate by copy of parcel of the manor of C. where- 
of D. is feized, and that the plaintiff came upon it, 
and that he laid his hands mollitur ; the plaintiff 
replies and conveys to himfelf an eftate by copy 
of another parcel of the manor, and that D^ 

lord 
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lord of the manor had for himfeif and tenants 
a way over defendant's piece of land ; iffue is 
joined, and verdift for the plaintiff. 

This is a void prefcHption ; a copyholder being 4 Co. 31. b, 
originally but a tenant at will, could not prcfcribe 
« will, but in the name of the lord ; for an eafe- 
ment in the manor he could not prefcribe in the^ 
lord's name, but muil lay it by cuilom, as the lex Hob. iix. 
loci being laid here, by way of prefcription, is in MoorSdy. 
its own nature void, and the verdi<n could not 
make that, which was repugnant in the nature of 
the thing, to be true or falfe, and by confequence 
could not help it^ 

But in debt on a bond conditioned fot the Cro. Car. ts* 
payment of ico/. on 31ft of September, and de-^ ^^' 
fendant pleads payment at the day, and it is found 
againfthim, the plaintiff (hall not have iudgment, 
becaufe the payment is what is material, and the 
day is impomble, and altogether idle. and void, 
for not being paid before the . end of that month 
the obligation is abfolute. 

* But where the fubftance of the bar, and the * Page I5Z» 
replication be put in iffue, though it be infor- 1 Sid. 341. 
rtially, yet it is cured by a verdid^ ; a? if an af- 42. Barton inJ 
fumpjfit be for wares fold, and the defendant pleads ^**"P"*°- , 
nonagej and the plaintiff replies they were for 
neceffaries, & /toe petit quod inquiratur per patrtartiy Hob« 113. 
& prad' defendant fays the like, this iffue is in- 
formal, becaufe the plaintiff ought not to have 
clofed the iffue, but averred his affertion that they 
were for neceffaries which the defendant might 
have denied ; yet fince the matter of his replica- 
tion be put in iffue, viz. whether they were necef* . 
faries or not, the defendant has waived all objec- 
tions to the form, and by fuch a waiver it appears^, 
that he is not any wife injured by not rejoining, 
and it being founcj that they were neceffaries, the 
plaintiff ought to prevail. 

So in debt on a bond conditioned for the pay* Cro. Car. 316, 
me'nt of 8/. On a certain day, and defendant 3^ 7« 
pleads payment on the day in the condition, '^ Taylor* 
I 4e 



7h Hijlory and PraSift 

3e Aiw? fonitfe fuffcr fatriam^ ^ frm£ tlic jjlamtiff ; 
and found for the plaintiff; here the defendant 
hais clofed the ifiae on the plaintiff by the h&Q 'pmit 
fefufer piitriam, yet the defendant cannot take ad- 
vantage -of the informality of his own plea, and it 
is waived on both fides, when they go to iffae on 
the fttbftance of it. 
* Page 153. • Bat if in trefpafs the defendunt pleads a fpe- 
I Sid. 345. cial juftification, and the plaintiff repKes, ^i«/ii- 
« Co.^tf6. ^^* ^'* /^^ propriay there though the iffue is found 
far the plaintiff, yet it is wrong after verdift, 
becaufe the injuria fua propria does t^ more than 
affirmthe <feclaration, and does notconfefsorde- 
iiy the Bar; a*d therefore the gift of the bar is 
not put rntffoe aft all, but rather ftands confeffed 
by the replied tioTi, fince the caufe h not traver- 
fed ; *for faying it was de injuria fua propria, is 
not more than faying, that notwithftanding the 
caufe mentioned in the 'bar,i:he defendantxom- 
mitted the injury, >yhich the bar being a fufficient 
excuse to, cahnot be ; b»t it does not in the leaft 
pul the bar iniffoe- 

If tbe Jffue be jbined 6n a oiegative pregtiant, 
that "fe an ifftie jf'/ftff rather fiippefes oh e^rmaiive, 
fhan fhii cortti*ary^ though it is bad 'Oil the denEiur* 
ret (b^anfe^the plea, &c* is not ascertain affirnoa* 
Tion'or iveg^tiveof any fingle point tn queftion) 
yet after Tierditfi, this being Only an error in 
phrafe Klitfll be^od ; as if an a£lion of trdpafs 
Aye braitght" feir- entering into his houfe, the de- 
fendant pleafds the dau^ghrerlicenfed him to enter, 
"by \»^hich 'he entered; the plaintiff r6pUes> fuod 
non Hitravtt per licentiamfaamy though thb r«plt- 
icafion be a nega(tive pregnant, yet h will be^ood 
after rerdift. 
* Page 154. » So if it be nun affirmative pregnant of a nega— 
?ini'^!*Jii',.r-. ^*^^* ^^ ^f in debt for rent on a leafe, the de- 
fendant pleads, quodquerens nihil habuit in tenement 
to iempore dimiffionis ; and the plaintiff replies, 
quod habuit in temmentOy yrixhoMt faying what ef- 
tiite, though this had been bad on a demurrer ; 

becaufe 
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becaufe by not ffiewin^ what eftatc he had, it is i s\d. 444< 
pregnant of this negative, that he had not fuch an » X*?**J|* 
cilate by which he had power to detnife, nor that 5, c. * * 
he had not fuch aneftate as he could demife. 

So in an a6lion of afTault and battery, the de- 
fendant pleads, that the plaintiff negle£\ed his 
fervice, per quod moderate cajligavit: the plaintiff 
replies, quod non moderate cafiigavit ; and the iffue 
was found for the plaintiff; for though this be 
an informal trayerfe and bad on demurrer, being 
rather, a traverfe of the chaftifement than of the 
moderate manner of doing it y and the right 
traverfe fliould have been de injuria fua propria 
^bfque tali catjfa; y^t after verdi<^ it is good, be^ 
caufe the jury have afcertained that he did beat 
him immoderately* 

In an a<nion of debt, if not guilty be pleaded, ifoy, 56. . 
andthere be a verdi(fl:for the plaintiiT, it (hall ^™; *•-*• 77*' 
be aided by the ftatute, becaufe, being an ill plea ^^^ ' 
and a falfe one the plaintiff ought to have his 
judgment, both for the badnefs an4 for the falfe- 
hood; but if the* verdift was for the defendant, # p^ge wj^ 
yet the plaintiff fhould.have judgment, becaufe the 
deed i^ not anfwered by the bar. 

So in an a£\ion of coveoant, that C. was feized i sid. aSf. 
h fee, and affi^s for bre?bch, that C. was not 
feized in fee, :xnd Jic i^fregit conpentionem^ the de- 
fendant pteads«<w r^<j^/^c^v^«/i(?wiw, though in 
covenant jthe defendant ought to traverfe either 
the deed ^x the. breach, ana both cannot be invol- 
ved in «pjf i^r^git conventionem^ becaufe the gift of 
the a£\ion lies on the deed, which muft be traver- 
fed by itfelf : yet when the defendant pleads, a 
bad plea, which is found againft him, the plajntiff 
may have judgment either for the infuSiciency or 
falfityofthcple^ /. 

If a defendaat |>(9ads to part, and &ys nothing JfitS; 
to the other part, anfl the plaintjiff replies to fuch 

plea, without tasting jpjcfg"?!^"^ ^^^ P^"^^. ^f ^^^ 'P»fi 15*- 
plea not pnfwered to ; thi^ is a difcontlnuance, 
I % becaufe 
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QrJwtr V. 

Mordy.; 
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becaufe he does not follow his entire demand in 
the court J but fuch difcontii?uance is cured by 
the verdift, becaufe it was the intent of the fta- 
tute, that when they defcended to iffue they fhould 
waive all obje(^'tions of this nature ; for both 
parties by descending to iffue fuppofed a caufe 
in court; and therefore they fhould not after- 
wards make any objed^ions, that the caufe was 
out of court before triaL 

* But if the verdiS itfelf made a difcontinuance, 
and.Tound part of the declaration, and nothing 
to the other part, this is a difcontinuance not cu- 
red by the ftatute : becaufe the intent of the iffue 
- is that the whole event of the matter in iffue fliall 
be determined ; and the anfWering to jpart doth 
' not anfwer. to the precept of the court, nor to the 

defignofthe iffue, which is to determine the 
whole caufe, that ifo it may be a bar to^any other 
aSion. So that fuch imperfeft verdict !ought not 
to be received by thejudge of w/?^Wi/j, it not 
anfweriiig to the iffue ; and if it be received, it 
ought not to be entered of record ; arid if it bef, 
it is erroneous, becaufe the whole ,matter in iffue 
is not anfwered,. Jlnd a ven^c' de hovo ought to be 
awarded, fb th^t the \^h6le matter in' rflftiemay be 
determined in that a6iion, atidthis is not aii^ed by 
the ftatute, which did not intend to heif> imper- 
feftions of the verdi(fl^ which is ftill defigned to 
make anintire^end of theiffue ; but ii helps the 
difcontinuance before the verdifl, btecai:>fe the 
verdi^ is by the ftatute a fouridatibii for the judg- 
ment, which the parties tanh'ot by milUke change 
or altera ...:... . 

% Lev. S9* iThus in debt for rent refetved out of the co- 

Br*eet" ''' pyhold and freehold 'lands, the defendant pleads 
Carter 51. the cviftion of the whole )by thedevife of the lef- 
Ayre<>.Bloflbittfor(the plaintiff's father!)"'* the plaintiff by 
i'paire ran proteftation, tliat he waS' htit evifted of the ccfpy 
* "^'hold, replies.that the .freehold was entailed; and 
therefore the devife was void '; the defendant tra- 

verfeth 
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verfeth the entail, and verdiS found for the plain- 
tifiF for the whole rent ; in this cafe the plea as to 
the copyhold was difcontinued, and that the ver- 
di<fl was for the rent ilTuing out of the copyhold, 
as wellas the freehold ; yet the court held, that 
the verdi6\ aided the difcontiuuance- So in ac- 
tion of affault and battery againlt two, and there Co. u. Hld- 
is a difcontinuance as to one of the defendants, it g'n*« ^afc. 
is cured byaverditfl. ' 

In trefpafs for entering his houfe and clofe, Cro. Jac. 304. 
Grenden the defendant julHfies by virtue of a 35o» 
capias utlagaium againft Shelling^ and that he went j^ng!^" ^" 
in the foot-path through the faid clofe to the i sid. 96. 
faid plaintifPs houfe, who licenfed him to enters 
the plaintiff traverfeth the licence, and found 
for him, though here was a difcontinuance as to 
the clofe, yet the iffue being on the licence, and 
that being found for the plaintiff, the verdift 
cured the difcontinuance as to the clofe. 

If a man juftifies to the whole, ^nd his pleaSalk. 179, lE*. 
goes but to part, the plea is bad, becaufe being 
pleaded as to the whole, and going but to part, 
and being an infufficient anfwer to the whole, con- 
fequently the * plaintiff muft have judgment ;* Page 158, 
and if the plaintiff on fuch plea does not demur, 
hut takes iffue, (ince he takes iffue on a bad bar, 
whether the iffue be found for the plaintiff or 
defendant, the judgment fhall be 'for the plain- 
tiff, becaufe the bar is infufficient ; for though 
the iffue fhould be found for the defendant^ yet 
that will not amend the bar, and make that go to Then it would 
the whole, which goes to part only, and there- ''« better to try 
fore here the iffue is material. '^•^ *^'*^^''' 

JSut if the defendant has pleaded a bar to part,^^^^ ^^ 
and fays nothing to the refidue, there the plea 
is good as to the part to which it is pleaded, and 
nothing being faid as to the refidue, the plaintiff 
ought to have judgment for want of a p(ea, as 
to the refidue : if he does not take judgment, it 
is a difcontinuance of his a£lion; for the de- 
fendant 
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fendant having faid nothing to that part, if that 
nihil dicit be not entered, there being no conti- 
nuance of that 'part of the aftion, by what the 
defendant hath laid to it, the plaintiff like wife 
not having faid any thing to it, to continue it in 
court, it is a difcontinuancc ; and if any part of 
it be difcontinued, it is a difcontinuance in the 
whole; for there is not the fame demand fub- 
fifting, that the plaintiff had fet forth in his de- 
claration ; but if the plaintiff takes iffue, and 

* Page 159. obtains a verdiS, the difcontinuance is aided* by 
the ftatute q{ jeofkihy which cures all difconti- 
nuances before verdi6l; for the iffue is imma- 
terial, becaufe the iffue is not material to every 
thing to which the ^lea is pleaded ; for being 
not material as to the whole, it was in that cafe 
an immaterial iffue. 

I Silki ioo» Where the plaintiff declares in Michaelmas term 

lohnftonr before eras animar fo as to have a plea to enter 
of that term, and the defendant gives him a 
plea to part only, and the plaintiff enters his 

^ Mod. 6x6. plea as of Hilary term, and upon demurrer in 
Hilary term the defendant objeQs the difconti- 
nuance, and defires the plea may be entered as of 
the term in which it was entered, the court would 
not interpofe to make them enter their plea on 
the rolls of Michaelmas term, becaufe, if the 
court had done this, the plaintifTs aflion muft 
have been difcontinued by fuch rule, whereas the 
plaintiff having given the defendant an impar- 
lance, when he needed not, it is not erroneous, 
or any wife prejudicial to the defendant, and the 
plaintiff has the whole Hilary term to take judg- 
ment for the part not pleaded to, and therefore 
there could be no difcontinuance during Hilary 
term. 

But if an aclion of debt be brought againft an 
executor or adminiftrator, and he pleads fevcral 

*Pagc j6o. judgments to cover the * affets, and as to fome 
of the judgments the pleas are good, and as to 

fome 
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fome bad, this is a difcontinuance of the plain- 
tiffs aflton, becaufe the plaintiff's demand re- 
mains the fame* and is Aill purfued ; and iince 
the judgments of fome are avoided by a good 
plea, and all the judgments amounting but to 
one cover of \ht affets, if one of the<n be voided, 
the plaintiff muft have judgment for the whole, Vaugh- 104. 
becaufe there is not a fufficient bar to his de- ^^"^^^ «•**' 
mand, fince the whole avoidance of the plain- 
tiff's demand to charge the afiets,^ amounts to bud 
one bar. 

So ia an aftion of battery and wounding the Hob. 187. 
defendant juftifies ^ to the battery, but fays ao- Freeftont aa4 
thing as to the wounding; and the iffuq was found ^^^^' 
for the defendant; though this plea is a difcon- 
tinuance quoad the wounding, the plaintiif bav- ^aad. 
ing defcended to iffi^e in the juf^fication of the »* Mod. 603. 
battery ; and that being fou^d againil him the 
verdift cures it ; and the judgment is not here 
for the difcontinuance of the plaintiff, but on 
the verdid, becaufe it viU then be ^ bar to anr 
other a<nion. 

But in- trefpau for a coat and cloak, and not 3 Uv, jj. 
guilty pleaded, if the jury find that the defend- 3 ^^^' »3** 
ant as a condable took his coat for a tax, but 
fays nothing as to the cloak, this is an imperfeA 
verdift, not determining the point in iflue biP- 
tween the parties. 

* If to an iffue tendered by the plaintiff, the * Page J6|f 
defendant joins the ftmiliUr by the plaintiff's ^nte, 
name, or the plaintiff joins the fimillter by the 
defendant's name to an iflue tendered by the de- 
fendant, this Ihail be amended, there being a 
negative and affirmative before, between the 
plaintiff and defendant, which is the pattern from 
whence the joining of tlje iffue is to be taken ; 
there is a fufEcient copy from whence this may 
be amended, it being a plain miil.ake from the 
nature of the thing of one man's name for an- 
other. 

C H A P. 
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CHAP. XIV. 

Further conjiderations touching amendments. 

Cro.Car.204? X F the niji frius roll \2LTie$ from any material 
Wcck»s Cafe. Jl p^^^ ^£ ^Yit plea roll, and the plaintiflF becomes 
ftanfuit through fuch variance, there the nonfuit 
Ihall not be entered up, but a venire fac" de novo 
awarded ; as if the nijiprius roll mifrecites a judg- 
ment on which the adlion is founded, and it be 
entered right on the plea roll, the reafon of this 
♦ Page 162* is, that the nijl frius roll being materially *, dif- 
ferent from the plea roll, it is no tranfcript : and 
therefore the nonfuit for not proving what was 
not in iffue is a perfefl: nullity, and it ought not 
to be entered on the record. 
Cro. El. 340. The niji frius roll, on which the pqflea is enter- 

Ihcil.^*^*'" ed, ought to be preferved to warrant the entry of 
the judgment on the plea roll ; for in a writ of 
error; if they alledge diminution of the poftea and 
habeas corpora y and there is none to be found, the j 

judgment is erroneous, becaufe there is no war- I 

rant to enter the verdiclon a plea roll. j 

Moor 631. If the nijt frius roll differs from the plea roll I 

in any matter that alters the iffue, it cannot be 
amended by the plea roll ; becaufe it does not \ 
give the judge of «i^ ^nW authority to try the 1 

xnatter which is in iffue between tbe parties on the ■ 

plea roll; but if the niJi frius roll differs in any 
other matter which does not alter the iffue between ! 
the parties, there it may be amended, becaufe the 
^Co. 1^6^ judge of niJi frius has authority to try the matter 
Caf^"^**'^^ * i^ ^5^^ between them ; as if iffue be on the addi- 
tion of defendant's name, whether J* S. was 
hufbandman die imfetrationis brisy and the niJi 
frius roll be, whether he was hulbandman gene- 
rally. 
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rally, omitting the words die impetrationis hr*isj 
this is not in the plea roll. So in a bond con- BrownU 4f. 
d^itioned for the payment of a certam-fttBa * at * Page 163* 
the firft feaft next enfuing the date,' and on the 
nifi prius roll the day be omitted, this is not the 
fame iffue on the plea roll, becaufe there is no- 
thing on the ni/i prius roll to fix the feaft on which 
the payment was to be made ; andfo the iffue on 
the plea roll is not right. 

But where the defendant's name is omitted in Dj. a^. 
joining the iffue, this fhall be amended by the 
plea roll, becaufe the iffue is not varied, and the 
juftices of ni/t prius have authority to try it by 
dijiringas. 

So when in a£\ion upon the cafe upon affiimp/it 3 ihid. 
the defendant (upon the plea roll) pleads non 
^tjjumpftty and on the nifi prius roll it is non cut- 
pabilisy after the verdift, the nifi prius roll fhall be 
amended by the plea roll, for both pleas traverfe 
the gift of the adVion, and the defendant has the 
fame advantage in the non cttlp* as in the non 
ajfuthpfit, and the iffue is the fame in fubftance. 

The fpecial verdift may be amended according Halt %iy» 
to the minme or note, becaufe the minute is the 20^^'^^fi. 
inftruftions taken at the affizes for the entering it styi«» 407. 
up; but nothing can be added to the minute, 
though never fo lUongly proved by the evidence, 
becaufe that would be to fubjeft the jury to an 
attaint for a faft that was never found by them ; 
which is contrary to juftice to do. 

* If the jury find a certain verdi<n, and it is en- * Page i6Am 
tcred uncertainly on the record -, if the judge, Cro.cSr. 33s. 
who tried the caufe, remembers certainly how the 
jury found it, it fhall be afcertained by the me- 
mory of the judge, and the verdicl be made cer- 
tain as the jury found it. 



jfudgmenis* 
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Judgments* 

I LcoA. 13. We come now to the amendment of judgments; 

and we muft here note, that the court will make 
no amendment that will defeat a judgment, the 
ilatute allowing amendments in affirmance of judg- 
ments only. 
I SW. 70. The names of the plaintiff and defendant may, 

c^J'car^' be amended, if the docquet be right ; but if the 
clol Ew'4^ docquet roll and judgment be both miftaken, 
8^5- quare, whether this will be amended ; for th^ 

docquet roll is the Znde^ to the judgment, and 
made at the fame time, in order that purchafers 
may find out fuch judgments and be fafe ; there- 
fore, if the docquet roll be right, the judgment 
will without doubt be amended, becaufe there is 
a proper indication to purchafers, that there is 
fuch a judgment, and there is fufficient on record, 
from whence to amend the judgoient : but if. the 
docquet and judgment both be wrong in the 
* Page 165. names the purchafer may be deceived ; * and 
quarcy how far the court will amend the judgment, 
though the/c be fufficient inftruiflions on the 
record to amend it by ; becaufe a purchafer may 
be defeated of his title by this amendment, though 
he has done every thing the law requires^ to make 
himfelf fecure in his title. 

Butfince the ftatute of 11 ^- &. M. the 
court will amend the judgment, but not the doc- 
quet ; if the judgment be right, and the docquet 
wrong, before the ftatute the judgment bound the 
lands, becaufe the judgment was the lien on the 
lands; and the docquet no more than an index 
to find the judgments readily -, and the flranger 
no grieved by fuch mifdocqueting had only his 
remedy agaiijft the officer for not docquetting 
them truly. 

But fince tho ftatute fuch judgment does 
not bind the purchafer, for a falfe docquet is as 
none. 

The 
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The judgment is amendable from any other % Co. i6x. 
part of the record, when there is any thing on * Ro. Rep* 
I record itfelf to fet it right ; as if the verdift be to *^3. *S4« 
! recover Dale from 4. and Sale from B. and the 
judgment be to recover SaU from A* and Dale 
from jB. this might be amended ; for this is only 
themifprilion of the clerk, fince he had fufficient 
inftruftions from the verdift to enter the judgment 
truly. 

* So in a quare impedii for the prefentation of a * Page i66^ 
vicarage, and the judgment is quod recuferei eeeU* 
Jiam, this fhall be amended. 

So if the judgment be given on a deqnur- 

I rer againft the plaintiff, and the entry of 

I the judgment is of a nonfuit, inOead of a 

judgment in demurrer, this fh^U be amend** 

I .«d. 

I If the damages de incrtmento be miflaken by the 

clerk, the court will amend it by the judgment 
book, becaufe that is a fufficient inftruAion to the 
clerk to enter the judgment by ; and therefore 
it was his mifpriiion not to go according to 
his inftruflions, which may be refiificd and a^ 
mended. 

Thus, if judgment be againft a man and wife, p»inj. i^^ 
and the judgment is, quod the wife is in mifericordia^ Hob. 117. 
and not the hufband, this was amended by the pa- ^"* J"*^* 
per-book that was right. 

But if there be a miftake or error in the judg- Cw El. 49^* < 
ment in any fuch matter in which the clerk has ^*^ '5«* 
no inftruflions, as if a cu-pktur be entered for a 
mifericordia, or e converfoy this was error in the 
judgment; becaufe before i6 £s? 17 Ctir*i2. it 
made fine to the king, and a difference in the 
execution ; and there was no inAru^lion in the 
record itfell in the judgment book, whereby to 
amend it ; and non conjfluty whether it] was the 
error of the clerk in entering, or of the court in 
giving the judament. 

The 
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* Page 167. * The inferior court from whence the record is 
Cro. El. 435» returned, whether it be the Common Pleas, ortino- 
2 Ro!.^llep.47i.ther court of record, may amend after judgment, 
8 Co. i6i. as well as before a writ of error brought; and the 
Roi! Ab?^io . ^^^^ ^^ ^"^^ amendment is to be certified by the 
w/. ^' clerk of fuch inferior court to the fuperior ; for a 

record is removed by writ of error; and a mittitur 
recardum is entered on the roll ; yet the writ of 
error is to fend the record in the ftate, and condi- 
tion, in which it ought to be by the law, and that 
is correfted, as it ought, from all mifprilions of 
/ the clerks ; for by the laws they are to corrcft 
the mifprifions of the clerks before or after 
judgment ; and fuch correfled records they are 
obhged to fend, that the mifprifions of the clerks 
may not be taken for their, errors ; and if they 
do thus correft the mifprilion of their clerks af- 
ter the writ of error has been brought upon the 
record, it is proper to fend up their clerks, who 
are the officers of the court, and have the cuftody 
of the records, or they may alledge diminution, 
and fend up the record amended, as it ought to 
be, or it may be amended in the fuperior court, 
if the other refufeth ; becaufe fuch mifprifions 
are not to alter the judgment; and therefore the 
court, that fuper-intends the inferior court, ought 
not to correal the mifprifions of the clerks of the 
court, in the record fent to them. 

* Page i68» * But there is this difference, where the clerks 
Smith V. carry the rules of amendment to a fuperior court, 

" and where diminution is alledged, and a certiorari 

thereon iffues ; for where the clefks bring up the 
roll, it appears to have been mended by the date 
of the roll after error brotight ; but when dimi- 
nution is alledged, they bring up the record irt 
Jiatu quoy and the certiorari finds it ; and there- 
fore when it is brought, they Mill intend it to be 
amended at the time of the judgment giveij^ and 
that the tranfcript firfi fent up was a diminution 
and miftake ; and therefore, if dower be brought 

againft 



Smith. 



^ the Court ef Common PUas* 

againft an infant, who appears and pleads by 
guardian, and the judgment is againft Wim,. quod 
fit in.mtfericordiay this is error, becaufe appearing 
by guardian he ought not to have been amerced; 
for an infant cannot be amerced for his indifcre-^ 
tion, nor a guardian, becaufe he is appointed by 
the court; fo this is error in the judgment itfelf, 
which is not amendable ; and if certified by the 
clerks of the court to have been amended after 
error brought, could not have been amended 
above, but yet certified to the certiorari rightly 
amended, they will fuppofe it was amendable the 
feme term judgment was given ; and during the 
term, thejudgment being i«^m,. they can redlify 
not only the mifprifions of clerks, but their own 
miftakes. 

♦ If on a demurrer joined the judgment is en- * pggg j^^. 
tered, (piod vifis pramiffts^ &c. videtur ju/liciariis 2 Saund^ 189. 
iniodpritumfned' mini4S fti^cien\&c. and omitting Poole v. Longt- 
tdeo confid6Y4t^ efi^ quod iile the plaintiff nil capiat ^'^'* 
fer hreve fuum^fit in mifericordiay and defendant eat 
indefine di€y this omiffion fliall be amended, be- 
caufe there is no judgment returned on the re- 
cord fent inanfwer to the writ of error ; and then 
the writ of error itfelf is notanfwered, unlejsth^ 
judgment be fcnt with the roll ; for the writ of 
€rror is judic* ind^ reddit fit, unlefs the judgment 
be tranfcribed upon the roll in error,. the plaintiff 
in error muft be nonfuit ; and therefore it is for 
the advantage of the plaintiff in error, as well as 
for the defendant, inwhofe behalf the judgment 
'ftiould be entered upon the record ; becaufe if 
there be no judgment, the plaintiff in error can- 
not be hurt by fuch non-entry, nor has he where- 
of to cGttbplain ; and therefore for both their adr- 
vantages the judgikient. ought to be entered on 
tecord. , . . r- . 

In debt on bondJ, after verdift for the plain- , yg^t ,^j, 
tiff,' the judgment ^as entered, quod recuperet the Raym. 
fum in the narr* pro mif, & cufiagy inflead oipro ' ^'^^* 1^ 

deb'0 
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At'o pr^d* and this was ordered to be amended^ 
becaulie frotnif. &cuftag* is contradiAory to the 

• Page 170. ^nti'^ffi', * which was in deb^ ^nd the judg- 

ttient would have been good without; fothat they 
being furplufage, and repugnant to the former 
words in the judgment, cannot vitiate it. 

An interlocutory judgment may as well be a- 
mended as a final judgment ; but if there be con- 
tradtAory reafoos given for the entry of fuch 
judgments, and the judgments tiiemfelves, it re- 
mains a tpuercy whether it can be amended, becaafe 
it is faid on the one hand, that there being a re- 
pugnancy in the material part of the judgnaent, 
fu<^ a A of the court, being in itfelf an iaconnr- 
tency, it cannot be amended ; and the f ealbn of 
the. judgment being the ground and foundation 
on which the judgment is given, it \s a matef ial 
part of the judgment, and not mere furplufage, 
as in the other cafe ; and if the |3Ap^c-book in 
fuch interlocutory judgments be rigkt, it is faid, 
it will not amend it, becaufe though the paper- 
book will amend the pleadings of the parties, 
iince fuch paper book is the inftru^tiom iff the fat" 
ties given the clerks to jmter ; yet fuch paper- 
books are no minutes taken from the court of 
their interlocutory judgments, and therefore 
ca-nnot amend fuch judgments; but on the other 
fide it is faid, that if the judgment be right, and 
theieafon on which tiie. court gave It be not io^ 

* Page 171.'* yet the judgment itfelf being right ought not to 

be reverfed for want of red^itude in the ju(%ments 

therafelvesi and not for want of their producing a 

good or fufficient reafon for fuch judgment* 

^7?!° ;9- As in the award of a repleader ior the error of 

-/aiier .Care. ^^ <tefendant's plea, if it is entered qm^ fVitum 

tfififfitien* in lege, inftead of fuia nanus fugUkns 

eji, the court held this not amendable, though it 

-was right in the paper-book between the parties : 

but Ft^fheim and GlawviUe centra. 

If 
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If any part 6f the record be vitiated by ra- 5®-,^*^;;5^* 
fure, the court will reftore it by amendment, utch/i^. 
becaufethe wickednefs of any perfon in corrup- i RoLAbr.aoS. 
ting the records of the court ought not to obftruft 
the juftice of the court, or prejudice any of the 
parties; as in ejeBtone jirma the leafe was made lo 
JMtfjf after verdifl:; lor though it was made the 
iithof Ma:y by a rafure, and it appearing to the 
court that the declaration was vitiated by fuch ra- 
fure, they amepded it both conC hanc" and banco 
regis. 

It is a general rule, that though the court will 
make amendments in favour of judgments ^ yet if a 
writ cf error he brought, the defendant in error fliall 
fay all the cojls <fthe writ of error ; becaufe, till the 
record was amended, the plaintiff in error had 
fufficient * reafon to bring the writ ; but if he 
proceeded to reverfe the judgment on any other 
error, there the defendant fliall nOt pay cofts for * Page 172. 
his amendments, becaufe it is plain, that the plain- 
tiff did not depend on the error the defendant 
has amended, but on others to reverfe the judg- 
ment. 



CHAP. XV. 

^ury Procefs. 

WE arc now come to the award of the ve- 
nue, and the procefs which is in order to 
have the judicesJaBi, or proper parties to try the 
caufe; and here, if that be rightly awarded, the 
intent of the ftatute is to make tfae procefs thereby 
amendable. 

If 
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Ytl?. 16^. If there be a blank left for thg county to the 

flieriflf, whereof the writ fhould be awarded, yet it 
will be amended, becaufe it cannot be awarded to 
the (herifFof any other county; and therefore it is 
the omiffion of the officer in entering the award of 
the court ; but ifi there were a local plea into 
another county, fo that there are two counties 
• Page 173. mentioned in the pleadings, there the * blank 
cannot be amended, becaufe there is originally no 
award of the court to whom the procefs fliall go ; 
but where the plea carries the matter, there 
the venue muft be from the laft place, becaufe 
Cro.KI.a6.468. the declaration by fuch plea ftands confef- 

fed. 
fti J«c. 1. 3. If the court award the procefs to an improper 

officer, yet this is aided after verdi<5t, for that on- 
ly makes an infufficiency in the return of the ju- 
ry ; and infufficient returns are aided ; for it was 
- the defign of the ftatute, that if the caafe was tried 
by a right jury, that it fhould not be material what 
officer got thenri together. - 
I Cro. 178. If the fherifif returns but twenty-three on the 

Fines and Nor- venirdy and twenty-four on the habeas corpus y and 
r^tii mw hld^ *^^ twenty fourth omitted on the venire appears 
not been of the and is fworn, the verdidl will be void ; becaufe 
'h ^-ff^ '"^^ ^^^* ^^^ returned according to the award of the 
would "e* aided c^^^ in purfuancc ofahe w«iV^.;..and therefore 
by the Hat- ibij. has no authority to try the caufe, for the award to 
diftrain one not fummoned is void, and he is not 
returned of the tales de circumjlantihus, fo that 
he is not a proper juror by the writ nor fta- 
tute. 

If the number of the qualifications of the jury 
be omitted, it feems it may be amended by the 
particular number of the qualifications in each 
roll, which is direded by the law in all cafes. 
# Page 1-7^. * But if the place be totally mifawarded this is 
not helped by any ftatute, becaufe they have not 
the proper fudices Ja^i, unlefs they have them 
from the place where the fail arifes ; but if it be 

only 
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Qiily mifawarded in part, this is helped by the cx- 
i>refs words of ai yxc^ i3« becaufe it is fuppqfed^ 
that the perfons^ that were near any part of the 
place might know the. fa A in ifiue between the 

f>artiesi but in th| fiatute for aaiendnient of the 
aw the award is at large^ viz. venire facias hie, be- 
Caufe if he takes any put of the county it is fuffi- 
fcient, for it was found that the perfons in the 
neighbourhood were generally more partial than 
ftrangers. ». ; , 

The awartd of the venire muft be to a day, in the Mo«r 4«i,4<i$« 
fame term, or the.next termj but it muft be in 
<erm, otherwife it is erroneous ; becaufe this is 
jjot fuch a flifcontinuance a|5 is aided by the ver- 
<li<rt, fince it is an error in the court in awarding^ 
iheprocefs, which niakes it utterly uncertain 
when or where the parties fhould appear to re-; " 
teive judgment J and it is an aft 6{ the court 
which is erroneous, and not a; mis-enfry of 
the clerk. Which the flatutes do not intend to 
aid. 

IfawwiVtfbe of the fame a£lion and between 
the fame parties, all other faults will be amend-- 
t±. ,. .. 

•But thefe are incurable, becaufe by fuch w-» Page 175. 
ntre they are not, as it appears, the proper jud- oodb. 194* 
ges of the caufes between thefe parties ; for if 
they do not come from that placcy they are not, 
judicesfo^ii by the law | if they d6 not come in 
the fame a^ion between the fame parties, they 
are not judges^ in that caufe; but if the dijlrmgds 
be right, it is conftrued by a venire omitted. . 

But if the mjmber of qualifications be omitted i Ro. Abr. 
in the venire, yet it is fuflScient becaufe that is af- *o4. ^05.* 
certained by the law and amended by the roll. P*"^' ^^* 

Thus in ejeflment where the venire was^iCro.27$,4;^s. 
flito iranfgr' omxXXing ejeAiofie fir ma, the court ^^/l^^- 5*^* 
held the venire to be ill, becaufe it were not in ^u clvx. 
the fame aflion ; for an adion of trefpafs, and 
3n aSrott of trefpafs in ejeftment. are different,. 
R aw4 
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and there might be an a£\ion of trefpafs between 
the fame parties ; but if the dtflringas had been 
right, they would have judged this ventre to have 
been nully and the want of a venire is aided by the 
(latute. 
Cro. Cir. 41^* So if on an adion of trefpafs iffue is joined be- 
Peffial^'pen- ^"^^^^ ^^^ plaintiff and two defendants, and the 
ton. ' ' one dies, and the venire is awarded between the 
plaintiff and both defendants after fuch defendants 
death, and verdi<ft is taken for the plaintiff, and 
* Page 176. the death fuggeftedon the roll, and judgment * 
againft the furvivor, the venire being only a judi- 
cial procefs, and purfuing the award on the roll, 
and it plainly appearing to be in the fame caufe, 
and that the trial was laid by proper judges; and 
judgment being againft the defendant, who is 
charged with the whole a£lion, it is good. 
Cro. Car. 5175. But if the jurata mentions the iffue to be fPita 
*7®" tranfgr\ where the a(5\ion is debt, and the award 

of the venire and dijhingas is debt, this fhall be 
amended; for ih^ jurata is an award of the dif- 
tringas in purfuance of the award of the venire^ and 
the venire being right, the fecondary procefs ought 
to be accordingly, and there is a fufficient autho- 
rity by the writ of dijlringas^ for the judge of af- 
fize to ti y the caufe. 
tit. ^^^ *^^' ^^ *^ ^^^ flierifF returns nomina juraf inter pat ' 
I Ro. aoi. freed' de fVito tran/gr^, where the venire is de fPito 
debi\ this fhall be amended ; for in dorfo brevis he 
fays, executio ijltus brispatet, £s?c. which could not, 
if it was not the fame a6\ion. 
? Da''nv/34o. ^^ '^ ^^9 dijlringas be without the day of nifi 

priuSf or mentions a wrong day, if the Jurat roll 
be right, the dijiringas may be amended by the 
jurat roll. 
Yehr^6*^' ^^' ^^ *^ ^^^ return of the venire he miftaken, this 
CrVEi.438.78i."^^y ''^^^"^^^^^^ ^7 the roll; and if the tejle of 
* Page 177. the venire be out of term, * and before plea plead- 
Moor 623. 699. ed, it is no error ; for the te/!e of the judicial 
No^'y csl' ^"^ '^"^^ ^^^"S 0"^y matter of form, if miflaken, yet 
Moor 465. n^all 

Cro.El.a»z.36^ 
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fliall not vitiate, fince they have the pro per judged 
of the faft by fuch procefs. 

The nominafurator^ in the venire zre the proper 
parties to try the adion ; aad if there be a mif- 
take in the chriftian name it is incurable ; for the 
flatute does not extend to it^ but it extends to 
cure furnames or additions, for there can be but 
one name of baptifm, but there may be various 
furnames and additions ; and therefore if it can 
be proved what perfon the fherifF meant by his 
furname or addition, it may be amended and fet 
right. 

If the dijlringas be omitted or wrong in any of 3 Bolf- ito* 
the above particulars, it may be amended by the 
venire I for it is a fecondary procefs to bring in 
the jury ; and if the names of the jury, cither 
chriftian or furname, be wrong in the body of 
the di/lringas in the panel returned, or in the pa- 1 Ro. Abr. 
nel of the jury fworn, yet if it can be proved to i?^* '57* 
be the fame man that was intended to be returned , Brownl. 174. 
in the venire^ having there his right chtiftian name, • 
he is the ^vo^x judex Ja^i^ and it may be amend- 
ed by the ftatute. 

If there be fucfh a fault in the venire as makes it a 
perfeft nullity, fo that it has no relation * lo the * Page 178, 
caufe yet if there be a good diflringasy that being Godb. 194. 
one of the jury procefs^ the omiifion of the for- 
mer is cured ; for the omiffion of any judicial 
writ is aided by the ftatute ; and a venire^ that is 
a nullity, and has no relation to the caufe, is as if 
there had not been any ; and fo of a dijlringas Cro. El. 255^ 
where there is a proper venire. 

If on a fuggeftion on the roll, procefs be award- Cro. El. 5&1* 
cd to the coroners, and then the fherifF either re- 574. 5*^« 
turns the panel or tales^ it is erroneous, becaufe 
not colle<5led by the proper officers ; and there- 
fore they are not the proper yoflfic«j/&(f?/ of that 
caufe ; and it appears on the record, that the 
return is otherwife than the court hath direc- 
ted. 

K z But 
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But if the Iheriff after he is difcharged returns 
the panel to the 'venire, this is no principal caufe 
o«f challenge, for the IherifF having returned the 
nominajurator\ to the court above, on the uenire 
on which they have awarded a diflringasy with jl 
nifiprius of that return to be controverted before 
the judge of nififrius, is bound down by a record 
of a fuperior court, on whofe records it appears 
that he is fherifF; but the judge of aifize tries the 
challenges, becaufe he himfelf fwears the jury ; 
and though he cannot determine who is the legal 
officer, becaufe he is bound down, as we have al- 
ready faid, yet he may well try the matter of faft, 
* if fuch legal officer be competent to fummon the 
jury, fince it is much better, as ,we have faid, that 
fuch matter fhould be tried at nifi prius, than the 
wilneffes brought up to jyejiminfler to determine 
fuch faA there ; and though the legality of the 
officer be no principal caufe of challenge, be- 
caufe it is fettled above, yet if fuch panels be fa- 
vourably returned, you may challenge to the fa- 
vour and illegality of the officer, as a ftrong evi- 
dence of partial array, lince a perfon, that had 
nothing to do with the return, has intermeddkd 
therewith, w>. named by the plaintiff or de- 
fendant. 

The lateft refolution is, that the returns of the 
minifterial officer are to be challenged at the day 
of the return ; for. if the court then admits them 
to be their officers, and the parties do not except 
againft them, they are concluded, fince the pro- 
per judtces foBi are admitted by them to be re- 
turned. 

But if the fherifF that returns his venire^ be dif- 
charged before the tejlc of the venircy it is error, 
and ihall be tried by the record of the difcharge ; 
becaufe if the legal officer does not return, the 
proper judicesfaSi did not try the ca afe, and fo 
the verdid^ is ill. 

But. 
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But if they affign for error, that though he was Brc ret de 
Iheriff at the te/ley yet he was difcharged before the ^'•- 4o. 13 
return, this muft be alledged*in the pleadings, #'p'g*ggg^. 
aad the difcharge muft be ti-ied by the record of the 
Chancery y certified into the court where the writ of 
error was returnable ; and whether h^ returned it 
after his difcharge is a matter in fais, and muft be 
tried by /»aw, whether thefe matters may be remor- 
ved in arreftof judgment at the day in bank, be^ 
caufe they had a day in court, at the awarding of 
the diftringasy and that feemed to he the proper ^ 

lime to fhewthe illegality of the returning officer ; 
^ut on the contrary, if the parlies fhew any thing 
before judgment, that would make the judgment 
erroneous when given, it iliould feem a proper 
matter to flay the court from giving judg- 
ment. 

In London and Middlefe^ both fheriffs make 
but one in borfi counties; and therefore it feems 
to be a good caufe of challenge, if the writ ap- 
pears to be returned by one flieriff only ; and if 
one of them die, the office is at an end, till ano^ 
ther is chofen ; the firft beginning of this cufton^ 
feems to be upon the foundation of the charter 
of king Johny t who granted the iherifFwick of 
London and Middlefcx to the mayor and citizens 
of London at tho iarm of 30c/. ferann. fo that be- 
ing a grant in l^e of.the Iberiffwick to tlieni as a 
-corporation, they had a right to name one or 
more officers, * in o^der to execute the fame ; # pg,^^ jg^^ 
and they thought it proper to name two officers 
indifferently to execute both offices, and both of 
them execute as one fheriff, though the writ in 
Middle/ex is direfted to them as one viu* coni 
Aliddx. fradpimus tibi ; in tliat of Xondon vlce-co^ 

mitlbus 



*}• Henr .ithe firfl, tnd not jp-$/f, granted the fheriflfwick of 
Londen anj Middlefcx to the mayor arxJ citizens o^ Landcn at tl,e 
Urcn or 3r:A/fr annum, £ee the Cufto..iS of the City. of Len- 
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mitihus London practpm volts ; and the reafon of 
this difference feems to be, that before this grant 
of the flieriffwick to the corporation, the corpo- 
ration nominated to the crown, and the crown ap- 
pointed the ftieriffs for London y and the London 
fheriffs were refponfible to the king for the London 
profits of the fherifFwick ; and this was the reafon 
why two were appointed, that both might be re- 
fponfible ; and this nomination was that the citi- 
zens might exhibit to tJie king refponfible perfons; 
and that feems to be the reafon, that in many of 
the corporations, that are cities and counties, 
there are two flierifFs ; f but when by the charter 
of king John^ the fherifFwick of London and JWii- 
^f/^;^' was granted to the citizens as a perpetual fee- 
farm, then they entered their fheriffs, which before 
were nominated for London only, and the eleiTtion 
of the two was for both fheriflwicks, but the di- 
reilions of the king's writs were as before, w. in 
London to the two flieriffs, and in Middhjex ^%\i 
Page 182. there was only one* 3 Go. 72.* 1 Show, 162, 163, 
2,89. % Show. ,262, 286. Lev. 284. Friv. of 
London, fo. 5, 6, 7, 272, 273. Hob. 70. 



CHAP. XVI. 

Of Imparlance. 

IN the Common P/^oj, they antiently proceeded 
by original writs, which were warrants out of 
Chancery for them to proceed ; thefe always 
gave the defendant notice of the caufe of adtion; 
and as he had a view of the writ before he ap- 
peared, if he had any dilatory plea, he was to put 

it 



•f See the preceding note. 
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it in immediately ; but when he pleaded in chief, 
and came in towards the end of the term, they 
gave him time to make his, defence, which was 
called imparlance, ? . 

But in the King s Bench, when the defendant 
comes in by latitat, he does not know till after 
his imparlance what the plaint iff declares for ; and 
as he had no fight of the bill before-hand, he 
had time allowed him to plead any plea in abate- 
ment, which is called fpecial imparlance. 

When the Common Fleas proceeded on clatifum 
fregit, which they did when imparlances became 
common, t or plaintiffs poor, as the defendant 
was under the fan>e * difadvantages } as when he * Page 1 83. 
was arrefted on a latitat, he had the fame privilege n Mod. 57$. 
to have time to make his objeftioa to the decla- 
ration. 

Hence imparlance is, 
Firp, General. 
Secondly, Special. 

The words of the imparlance geneml are, petit 
licentiam interloquendi. And the words of the^^- 
cial imparlance are, falvis Jibi omnibus c5* omnimodis- 
advantagiis tam ad breve quam ad narrationem ; and 
fometimes thus, falvis fibi omnibas advantagiis tam 

ad 



f Imparlance, as it h here called* v^as a necefTiry indifpenfable 
part of the old procefs In irefpafsy vtheiher the piaintifF or de- • 
fendant was rich or poor ; and the fair comm'^n-law reafon given 
for ic by Britten, is, ** que c'baque defendant [cit gamy de /' 
intention de fen adverfairc*^ 

X Here the chief baron candidly allows, that the arreft by clau^ 
fum f regit in the Common Pieaj»,and by the latitat in the King's 
Bench, did lay the defendant xinAiir difad'vantagei* If the chief 
baron had faid, under unwarrantable opprefTions in open viola- 
tion cf King John's great charter, not only by fubverrir^r and per. 
verting the antient protefs ot the law In trefpafs, l)ut ;.il.> by an 
arbitrary and barbarous abufe of fpecial bail ; if the chief baron 
had ftignoatized this procefs by latitat vvirh ti^e feemingly harJli, 
but richly merited terms above memiane.J, as Sir Orlando Bridge~ 
man chief juilice of the Common Pleas did, when the latitat wa« 
firft introduced into the King\s Benchy lie would perhaps have 
done no more than an honeft i/.digoition, at ilie Innovation, 
would warrant. 
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adjurifSffionem curia^quam ad breve & narrationent, 
'ias the cafe is ; and the defendant has, a generalim" 
farlance of courfe, but the fpeciil imparlance mufk 
pe obtained from the court. 

Three things are to be conlidercd in impar- 
lance* ' 
' Itrft, what muft be done before imparlance. 

Secondly y what muft be done ziier general impar- 
lance. ^ 

Thirdly f what 2{ltx fpecial imparlance. 
Lat.Sj. J^^fti what things miift be done before impar- 

lance ; thefe are threefold. 
Hard. 365.S ' -K^^, if a defendant pleads to the jurifdiftion 
Xut.46. of the court, he muft do it infiariter on his ap- 

JzH.'^f^ pearance ; for if he imparls, he owns the jurif- 
Dy. aicio diftion of the court, by craving * leave of the 
Margine. coUrt for tinje to plead in, and the court fhall ne- 

*i**ae6 i84.»^^'^ ^ oiifteti of its jurifdiflion after imparlance, 
' , ,^ . .becaufethe lord might feverfe his judgment by 
writ of difceit, and it goe3in bar of the aftion it- 
felf, (viz.) }n that court. 

5«^o«<i/y, if the' defendant in 4 plea of land 
would ha^e Oy^r of the deed, he 'muft demand it 
htfort imparlance I* for by imparling he under- 
takes to defend the land mentioned in rhe plain- 
tifPs count, and it would be abfiird in him to de- 
fend what he does nojt know. / 
gy. 38. 300. Ji^iri/y, wherever a defendant plt^ds femper 

p^^V' ^i^a/t/j, as in dow^r, and tender of money, &c.^ 
It muft be done before imparlance ; for by craving 
time he owns he is not ready, and therefore falfi- 
fies hii plea. , . - . 

Secondly, "wh^t may be done, after a general it^- 
parlance I X^NOXhm^s only, {viz,) 
'. ^irjl, pleas in fufpenfion. 
Secondly, pleas in bar. 
Lttt. 117. Unleft the writ abate after imparlance, as if a 

J5ofi. pit. 224' man be excommunicated after the term In whicii 
imparlance was allowed, fuch excommunication 
tniy he Tplczdcd ^fux imparlance. 

thirdly. 
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Thirdly y what may be pleaded after fpecial im- 
parlance. 

' All pleas in abatement, (unlefsto thejurifdifli- 
pnand privilege) after fpecial imparlance ; * pri- * Vzge i%t. 
yilege can be only pleaded after a general imfar- ^ 

knee, becaufe it is neither an objeftion to the writ, 
bill, or count. 

I Sid. 29. 2 jRo. Rep. 2^4. feem to he contra- 
ry, and that privilege cannot be pleaded after im- 
parlance ; it is not fjtid in either of the cafes, that 
it was a fp^qal or general imparlancey and the late/t 
refolution, {viz.) Hardrefs and Lutwkh are exprefs 
in point, that it may be pleaded after ^ fpecial im^ 
farlanciy for it does not oujl them of their jurifdic- • . 
tion, but is a privilege, which each court allows 
tJie officers of another, to be fued in their own 
court. ' 



CHAP. XVII. 

Of Fleas. 

WE are now come to plcus\ and here are 
Avo things to be treated of, {viz.) . 

Firjly defences in general. 

Secondly y the fcveral forts oi pleas, and the time 
of pleading. 

Defence comelh from the word defendo. To cal- 
led from the manner of pleading, (viz*) ven* & 
defend*, and is twofold. 

* -Fir/ly halfdefencey which is ven & defend* vim * Pa^e i86t 
^ injur quandoy ^c. the ven is the record of the 
defendant's coming into court, and is neceffary to 
make him a party, but the defend^ inm £«f injur\ 
cs'c. were not ufcd in claufumf regit s and ajjaults ; 
as appears by the old entries, fj, 5, 13, 30. So that 
" - • the 
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the want of them is not fatal, tho' fliewn for fpc- 
cialcaufe. 
I Lilt. f» Secondly, the feveral forts of fleasy and thefe arc 

threefold, viz. 

Firfl, Abatement 
Secondly, Sufpen/ion. 
Thirdly, Bc^r. 
Firft, abatement I fleas in abatement are, when the 
defendant fliews caufe to the court why he fliould 
not be impleaded ; or, if impleaded, not in man- 
ner and form he now is. As thefe pleas enter not 
intp the merit of the caufe, but are dilatory, the 
law has laid the following reftriftions on them. 
4 Ann. c. i^. f'i^'ftf by the ftatute for the amendment of the 

law, no dilatory plea is to be received, unlefs 
on oath, and probable caufe fhewn to the court. 
% Saund, 41* Secondly, no plea in abatement fliall be received 

after a refpondeas oujler, for then would they be 
pleaded in infinitum* 
Lntw. 1^. Thirdlyy that they fhall be pleaded before gene- 

ral imparlance. 
* Page 187. * Fourthly y that when iffue is joined on them, 
if it be found againfl the defendant, it fliall be 
peremptory. 

Pleas in abatement are threefold. 
Firft y to the jurifdicilion of the court. 
Secondly, to the perfon. . Firfl, of the plaintiff; 
and Secondly y defendant. Thirdly, to the writ, and 
therein, 

Firjl, to the form. 
Secondly, to the aflion. 



^ H. 6. 30. 

ai H. 6. 7* 
Hard. 355. 
I Lut. 4ff. 
Dy. tio. ia 
Margine. 
Styles 30. 



Jurifdi5iions of Courts. 

F'ivjl,^ Of pleas to XhtjurifdiSiion of the court, 
ail 1 here three things are to be obferved. 

Firjly they mufl: be pleaded before any impar- 
lance ; for by craving leave to imparl, the defend- 
ant fubmits to the jurifdiftion. 

Except 
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Except where antjent demefne is pleaded ; for 
this may be done after imparlance, becaufe the 
lord might reverfe the judgment by writ of dif- 
ceit, and it goes in bar of the adion itfelf, {viz.) in 
that court, becaufe it is coram ncnjudice* 

Secondly, the defendant mufl plead it infr&pria 
ferfonuy for he cannot plead by attorney without 
leave of the court firft had, which leave acknow- 
ledges their jurifdi<fiioni for the attorney is an 
oificer of the court; and if they put. in a plea by 
an officer of the court, that plea muft be fuppofed 
to be put in by leave of the court. 

* Thirdly » the defendant muft make but half* Page i88. 
defence; for if he makes the full defence, quandoy Co. Lit, 1*7. 
&c, he fubmits to the jurifdiflion, ^V. being quando 
IS uhi cur confideraverit' 

Under this head of pleas to the jurifdiflion, it 
will be neccflary to make a divilion of the courts, 
which, as far a^ our purpofe requires, may be di-. 
vided into, 

Firjl^ the courts of IVeJlminJler. 
Secondly^ the reft of the temporal courts in 
England. 

Firjly the courts of Wtfiminjler are the fuperior 
courts in the kingdom, and have afuperintenden- 
cy over all the other courts by prohibition ; if 
they exceed tiieir jurifdi61ion, or writs of error, 
and falfe judgmeot ; if their proceedings are er- 
roneous; fo that thefe couits liave conuzance of 
all tronlitory acflions, except between the fcholars * 
of Oxford and Cambridgey and every thing fuppofed 
to be done within their jurlfdidion ; unlefs the 
contrary efpecially appears. On the other hand, 
nothing fhall be intended within tlie juiifdicHon 
of an inferior court, but what isexpreily alledged ; 
fo that where an action is brouglit on a promifo 
in a court below, not only the promife, but the 
confideration of the promife, mult be alledged to 
arife within an inferior jurifdidlioa ; becauicfuch 
inferior courts * are bounded in their, original * I'^gc iSg. 

creation. 
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^rreation, to caufes arifing within the limits of 
fuch new ere6^ed jurifdidtion; and therefore, if 
adebtor, that hascontrafted a debt out | of fuch 
limited jurifdiction, comes within it, yet they can- 
not fue there for fuch debt ; becaufe the caufc 
x>f adlion did not arife within fuch jurifdiftion ; 
and therefore it is iiot within the limits of their 
commiffion to try and determine; for which rea- 
fon the confideration of the promife, which is the 
caufe of adion, muft be alledged to be within the 
jurifdiftionof the court; and not only fo, but it 
muft be proved upon the trial ; and if the plain- 
tiff proves a confideration out of the jurifdic\ion, 
that cannot be given in evidence ; and if it be, the 
defendant's counfel may propofe a bill of excep- 
tions, the bill will appear to be erroneous ; and 
therefore the firft book of Smnders 74. in the cafe 
of Deacock and Befi, makes a true diftinflion be- 
tween counties palatine, and other inferior courts ; 
for the county palatine is a general court, for all 
the fubje^s of that palatinate, and not merely for 
the caufes arifing within the palatine ; for if a 
debtor goes from the fpreign into palatine, his 
obje^lions go along with him, as xcxixch as if he 
went- from one kingdom to another; and if it 
were otherwife a palatinate jurifdiiflion would be 
9 Page 190. f a fhelter and afylum to debtors ; for no procefs 

but 



•}• The city of London is an exception to this general rule. For 
ythen Henry the firfl> by his charter, granted that the citizeot of 
London fhouid not plead without the walls of the city in any plea 
>yhatever^ this was done, as I have before obferved, in proof of the 
city of London being newly erected into a county of icfelf, and as 
foch, had the charter ftopt here, ic would have been no matter of 
favor, becaufe, by a nreceding law of the fame king, the ^eunty 
of London qua talis then flood upon the fame footing in regard to 
nari'jSrsign pleas as all the other counties in the kingdom : but 
this charrer goes on, and farther grants** that all debtors whoo«e 
•he citizen;} of London any debts (hall pay them in London^ or dif- 
jcharge themfeives in the city, by (hewing that they owe no fuch 
debts ; but if they will not pay the fame, oor come thither to clear 
themfelves, the citizens to whopi fuch debts are due, may take 
namia^ wuhin that ci:y, borsu^h, or county, where he reauins 
w'ho owes-ihe debi* 
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but the fupreme prerogative procefs runs there;, 
and therefore it is truly determined, though the 
caufi? of aflion be out of the palatine ; yet if the 
.^arty be a fubje6^ of that palatine, as he is by co- 
ming into that dominion, that the adlion there 
may be brought againft him. 

&c<?«rf(y, of temporal courts in England^ thefc 
may be divided into three, {viz.) 
Firft, Courts Pahttnate* 
Secondly, Inferior courts. 
Thirdly, Courts not cf Record. 

Firft, Courts palatinate, which are three ; firft, 
Chefler ; fecondly , Durham, ere6\ed by JVilliam 
the conqueror ; and thirdly, Lancajler, erefled 
by aft of parliament in Edward the third's time : 
thefe were fuperior courts within their jurifdic- 
tion, in as ample a manner as a court of Wejlmxn- 
Jler, and the king's ordinary writs do not run 
there. 

Secondly, inferior courts of record ; they arc 
all the king's courts, though another may have 
the profits, and they fit either mediate or imme- 
diate from the king; and they are either erefted 
by letters patent from the king, or by prefcription; 
and the proceedings are preferved on rolls, which 
are of fo high a nature, that they are to be * tried * Pzge lor. 
by themfelves ; only fome of thefe have franchife 
to hold pleas within fuch a compafs, through 
thefe breve domint regis non currit. 

Thirdly, courts not of record, fuch as the court 
baron, hundred court, and county court. 

There are no pleas to the jurifdiftion of the Co. 4. 
courts at Weflminjler in^ tranfitory anions, unlefs'"^: ^'3* 
the plaintiff by his declaration fliews the caufe of ' ^'^* *°^' 
aftion accrues within the county palatine, or if 
it be between the fcholars of Oxford and Cam- 
bridge. 

>Jor in local anions, unlefs within thofejurif- 
dic\ions, where breve domini regis non currit. 

For 
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4 loft. ax4. For where a franchife, either by letters pa- 

tents or prefcription, hath a privilege of holding 
pleas within their jurifdicf^ion, if the courts at 
Wejlminjler intrench on their privileges they muft 
demand conuzance ; that is, .delire that the caufe 
may be determined before them ; for the de- 
fendant cannot plead it to the jurifdiclion ; and 
the reafon is, becaufe a defendant is arrefled by 
the king's writ ; but within a franchife, where 
the king's writ doth not run, he is not legal- 
ly convened, and therefore may plead it to the 
jarifdiclion ; but the creating a new franchife does 
not hinder the writ from having the fame jurif- 
* P^ge iQ^t'di-fiion over the caufe, but grants * jurifdi<flion 
to the lord of the liberty ; and whenever the 
king's courts intrench on his jurifdiOion, he may 
make his claim, and demand that the caufe be 
determined before him. 

So that the pleas to the jurifdiflions of the 
courts at Wejlminjler are, 

Antient demefne. Hemes plead. 351. 

Held of the king's manor. HanJ. 103. 2- 

Counties palatine, Rajl. 419. tiernc 7. 

Cinque, ports. 

We are now come to the privileges that fran- 
chife s by letters -patent^ or hy frefcriftiotiy have of 
demandingconuzances of the courts at Wejlminjler\ 
and hzxt we will confider, 

Firji^ what courts can demand conuzance. 

Seiondly^ of what and where they (hall be deni- 
ed, though the caufe accrued within their jurif- 
di6\ion. 

Thirdly^ the manner and time of demanding 
it. 

Firjly what court can demand conuzance. 
. i,f» ..^ ^o court can demand conuzance, unlefs it be 

% Ifjlt. 140. r 11 ^ 

of record, becauie all courts of record are the 
king's, though another may have the profits of 
them. Co. Lit. 117. i. So that although the 
caufe goes out of l{ie king's courts at Wejlminjler ^ 

yet 
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yet it goes to * another of rhe king's courts, to * Page 193. 

which he has granted the privilege of determining 

the caufes arifing within a limited jurifdi^iion : 

but it is below the dignity of the king's courts to 

part with any caufe to another's court, fuch as 

ihe county court, ^c.- 

Wherever the defendant can plead to the jurif- 
diflion of the courts at JVeftminftery there the 
franchife may demand conuzance, but not vice 
verfa. 

Secondlyy of what they can demand conuzance, 
and whether it fhall be denied, though the caufe 
accrued within the jurifdi6^ion. 

They have conuzance of local aflions ; for as 1 Sid. loj* 
to tranfitory anions, the plaintiflF may fuppofe 
them to arife in what county he pleafes ; but if 
they are laid in the county palatine, it being a fu- 
perior court fhall have conuzance ; as if it be 
between the fcholars of Oxford and Cambridge in 
a tranfitory aSion, the Univerfity Ihall have co- 
nuzance, becaufe by their charter confirmed by 
a^ of parliament they fhall have jurifdiflion over 
the perfons of their fcholars. 

Firjl^ where the franchife cannot give a reme- Failure ofT«f- 
dy, and there would be a failure of juftice, it fhall tice. 
not have conuzance, although the aflion accrued 
within their jurifdidion. 

• As in quareimpedity becaufe they cannot fend ♦ Page 104, 
a writ to the bifhop; nor in replevin, becaufe, if 4 e. 3. 2^ 
the plaintiff be nonfuited, a fecond deliverance ®9- 
(hall be granted, which the franchife cannot Dti^'ja* *^' 
<io. 31 Ed. 3. 3u 

Nor in wafte, becaufe by the fiatute the writ ^^^^' '*• 
muft iflue out of the Chancery at Wtjlminjltr^ and 
thefe writs are returnable into the king's courts 
there ; and not into any inferior court. 

Nor in admeafurement of pafture, becaufe the 5 Aff. 9. 
franchife cannot grant a writ defecundafufetonera-- 
iione. 

So 
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So if a fine be removed out of the franchife> by- 
writ of error In J5. R. and ?ifcirefac' iffues out to 
have execution^ they {hall not have conuzance, 
becaufe the king never parts with the records of 
his court, and v^ithout it they can do no right to 
the party- 
% Vtu^z^i, . ^f ^ fcholar of Oxford or Camhrld^e be ftred in 
Chancery for a fpecial performance of acontraft to . 
leafe lands in Mtddlefexy the Umverfity fhall not 
have conuzance, becaufe they cannot fequefter the 
lands. 
%% Aff. 83^ if a trefpafs be brought >^ithirt a: franchife 

irgainft a foreigner who has nothing within the 
franchife, conusance fhall not be gtauted ; for 
they cannot oblige a ftranger to anfwer who hath 
nothing within the franchife. 
♦ Page 195. * Secondly y and as they fhall not have conuzance 
Privilege of whcre there is a failure of juftice, fo Ihall^ they 
Courts. not likewife where the plaintitf is a privileged 

iit/Rep'.^304. perfon in any of the fuperior courtsat ff^eftmin/ler ; 
for it would be inconvenient and below the digni- 
ty of thefe courts, that the officers flioutd be com-. 
CflBt. Beadl. pelled to quit their attendance, to obtain juftice 
yj' ^^ ._ in an inferior court. 

But the defendant being in cujlod' mar^ in the 
Kings Bench, or the plaintiff's commencing a fiiit 
in the Exchequer on a quo minus as debtor to the 
king, are not fuch privileges as will pull an infe- 
rior jurifdiftion ; for they are no^ grown the 
common way of iffuing in tihofe courts^ 

Nor can they havej conuzance of fuch aflioni 
which were not in Ejffe at the time of their charter,- 
but created finceby a^Tl of parliament. 

But if an a<nion of law is given againft a perfon 
by another name, as debt againft an adminiftrator, 
they fhall have conuzance. 

Thirdly y the manner and time of demanding 
it. 
t>ftl. 11. As to the manner of demanding it by letter of 

1 SiA. 183, attorney, the le.tter of attorney muft be in latin, 

and 
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and prefent in. court; and if the coouifanea be 

demanded by virtue of a chatter time out of 

mind> or by ^refcviptioB> there an allowance mxtft 

be pleaded* before j«flices in ^re. Co. (^ Mh^de^ Page igS* 

Strafe cafe. 

As to the time, it muft be demanded before an i sid. 103. 
imparlance^ aad the fame .term the writ is retarn* 
able after the defendant appears, becaofe until 
he appears t^re is no caii^ in court ; otherwife 
there would be a d«lay of jdftice ; for if conu- c H« 7. 5. 
^ance after imparUnoe wlben. the defendant has n (^ 
day already allowed hkii^ he voukl have two 
days, fince wheii the conusance is allowed^ the 
franchife pjrefixes a day to both parties to ap- 
pear before thedi ; and it is the lord's laches, if 
he does not come foon enough, fo as not to delay Rtfi. nSi 
the parties. 

We are now cometo theJGscaond fortof pleas in 
abatement, vh* 

( Plaintiff 
To'tbe perfoa of either j or 

(^Defendant. 

ift> Toihtperfom of tJm fbiittfJF ; and here are piH!^ A«to 
the following difabilitiei -which may be pleaded the perfimof 
ic abat^ixlent of the writ, dud the plaintitf fliall**'*''^""^' • 
not be anfwbred laiUil he hith remc^ed tbenb ; 
^nd therefore by the ancient laiw he was faid to 
k)fe lAttam, kgem, becaofe/ be wats not re^bis in 
cur' until he had removed fuck impediment. 

Firfi^ ^utlawty; for until this is reirerifed, orpirft. 
the kiug has granted hts'charier df pardon, * he OutUwry* . 
isoiit of the protcakm df the law, becaufe he ^°;. ^;*;/ ?|; 
would not be amenable and ottendaat to the la^, Aif. 49-' B- 
and ought not to have any privilege from it ; but ^"^''>'y *5* 
none ibould be dutlaiwodf until after the iJdgent be ^^8^ ^97* 
t^turaed ; for the inqairin^ ' affier him tn the^ 
county is In order Itoi h^ ii|ay appear ; and %h^te- 
fore if he does appear at^ the itetani of thetMgent 
the laMT 2s.fatift&ed> and the outlawry muft not be 
teeorded ggainft him* 

L But 
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•oft, pUt, But this difabilitf is only pleadable when the 

^^' plaintiff fues in his own right > for if he fues in 

outer droii, as executor or adminiilratory or as 
mayor wUh his commonalty, omlawty ihall not 
difable him, becaufe the perfon \rfiom he reprc- 
CstoLiu i«f« fonts has the privilege of the law ; and not fuing 
forhimfelf^ where he has the advantage of ano- 
ther, that is no objeftion to his reprefcntation, or 
any reafon why he ihouldnot be anfwered. 
Co'L. iaS. Korwhen he brings a writ of error to reverfe 

l^4?^V^ an outlawry, fhall outlawry in that fuit, nor at 
any ftranger's, difable him; for if he were out- 
lawed at feveral mens fuits, and one fliould be a* 
bar to another, he cotrld never reverfe any of 
Ihem; the outlawry itfelf is no obje Jtion» for that 
would be ejfcepiio cjufdem rel cufus^ fititur diffilutio ; 
nor is another outlawry pleadable in bar to fucb 
• Page 198- writ of error ; for then twp erroneous ♦ outlaw- 
ries would be irreverfable ; and therefore that is 
tantamount to exceptio ejufdem ret cu jus petiturdtp 
folufh ; fo if there be an attaint brought on a vtr- 
dift, outlawry grounded on thatverdift fliafll not 
be pleaded in bar, for the reafon above. 
DoArpiic 393* As this is a dilatory plea, when' it is pleaded iir 
litrco^a**^* another court than where the outlawry iffued, the 
I ». o- ajj. ^gfgujjjim niy^ bring it in immediately ; for this 
being in delay, if the court fliould give time, and 
k ihould not be brought in,, then the delay of 
juftice would be from the court, and fince there is' 
a way of having it inimediately, by producing it 
under the great feal, no time fhall be given to 
bring it/a* pede/igilU; .but ofcherwife when it is inr 
the fame court, ior then the recprd is already in 
court. 

In pleading outlawry in. disability in another 
court, the ancient way was to have the record of 
the outlawry itfelf/i«^^d^^/£ by eentiorari and 
mittimus I but this being veryexpenfive> it is now 
luflScient to plead the cap. utlegaium vttidttxXht 
fcal of the court from whence it iffues ; for ther 

iffuing 
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iffuing of execiiiioa could not be without the Co, Lit. iii: 
judgment; and therefore fuch execution is ^ ^j«f^'* Eo'"c» 
proof to the court that there is fuch a judgment, D(J«. pUt. 
M'hich is a proof that the defendant's plea ofTit.Ouiiawry. 
matter of reconl is proved by matter of record ; 
and therefore appears * to the court not to be* Paige iggi 
iheerly dilatory ; and therefore on fheWing fuchr 
execution. 

If the plaintiflf will plead nul tiel record, the 
court will give the defendant a^ay to bring it in ; 
but where you plead excommunication,, it is not 
fufficient to fliew the writ de excommunicato capien-' 
do under the feal of the court, for the writ is no 
evidence of the continuance of the excommunica- 
tion, fince he may be afibiled by the bifhop, and 
that will not appear in the king's cdurt^ becaufe 
fuch aiToilment is not returned into the king's 
court from whcnfce {\xc\\Jignificavit is fent ; but 
the reverfal of the judgment of outlawry muft 
appear in the fame court where the outlawry is 
returned ; and therefore the liTuing of the execu- 
tion is a Arong proof of the continuance of the 
judgment ; and if it i$ denied on the other fide^ 
they will give him a day to maintain his plea ; 
but in cafe of an excommunication, the iffuing 
the writ is no certain proof of excommunication, 
CYen at the time of iffuing the writ, for he might 
be affoiled between the pgrttfioavit and the iffuing 
the writ de excommunicato capiendo ; and therefore 
there muft be a certificate under the feal of the 
bifhop to maintainthet plea (inee it is dilatory ; 
and the court, on fhewing only the writ de excom-- Fltz. Cor. ijj. 
municato eaptendo, have no ground to give the de- »3 K. 4. i5. 
* fendant time ; befides it is below the dignity of S^p'/'e'^oo* 
the court to write to the bifhop to fatisfy dilato- • 
ries ; and there is no way by certiorari ot mitti- 
mus to bvingxt in. 

Outlawry in a county Patow^ cannot be plead- 
ed in any of the courts of Wefim'wjier; for he is 
only oufted of his law within that jurifdiflion, and 
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it (hall not extend to difable a man in another 
county where they have no power ;. for the coun- 
ty Palatine being a royal jurifdidlion within 
bounds, the lofing the privileges of law, within 
that jurifdidion, can be no difadvantage to him 
in another county ; and if he does not live within 
the Palatine }\ui{di(\ion, he is not obliged to attend 
there; but it feems that outlawry, in the county 
12 £. 4' i^' Palatine o{ Zancafiertmy be pleaded in the courts 
of fVe/lminfter; becaufe that' county was ereftedby 
aft of parliament in the time of Ed* 3. but Dur- 
ham and Qiejler are by prefcription. 
Co. Lit. iij. Wherever outlawry is pleaded, it inay always 

Doa. piit. 395. be pleaded .in. abatement, but not in bar, unlefs 
the ground, or caufe of the aflion be foiffeited ; 
not in bar in real aftians where the land is forfeit- 
ed, nor in perfonal aftions where the damages are 
uncertain. 

Outlawry, for felony may be pleaded in Var to 

all adlions concerning lauds and tenements, Jas 

* Pa<»e 201. Bellas goods and chattels,* for all his lands arc 

** forfeited by the felony, 

a Lut. 15x3,4, Outlawry may be pleaded in bar after it is 
^^^^' « I pl^^ad^d in abacement, becaufe the thing is forfcit- 
3 Lev/iV' ' ^^» and;the plaintiff has no right to recover. 
Co. Lit. 128. In real or perfonal aftiotis where the damages 

5 Co. 109. ^ ar^ uncertain (as in treiCpafs, o^ battery "of ebods, 
DyeJV^'^* of .tn'eal<:ing l}is clofe, C5*(;. and are iiot -forfeited 
Cro. u> 26a. by the outlawry) there the outlawry miill be plead- 
ed in diiability of the per{bn.( liut if tKe cround 
or caufe of the a^iou *be forfeited by the out- 
lawry, as ip aflion 0|f debtydetmue^ C^c.'the out- 
lawry m^y be pleaded in • .bar to the aclibn. 
<&wcn2z. If outlawry be pleaded either in bar or abate- 

ment, and the plaintiff replies nul tielrecprdy and 
the defendant has a day given him to bring in t, he 
record, and in the interim the plaintiff removes the 
record by writ of error, and re verfes the outlawry, 
though the defendant fails in brinjging in the re- 
cord, yet this fliall not be fatal and peremptory 

on 
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on him ; for in the firft cafe he fhall have liberty 
. to plead a new bar ; and in the fecond, the judg- 
ment Ihall only be refpondeas oujler ; b.ecaufe his 
plea was a true plea at the time of pleading it, 
and the plaintiff was aflually difabled from fumg, 
not having then his liberam hgem. 

* So that outlawry does not abate the. writ, but • Page 20a. 
is only a temporary impediment, that difables the Co. Lit. ia8. 
plaintiff from proceeding; for upon abtainin^a^^**'^'i'''''3*7' 
charter or pardon, or reverfing the outlawry, he 
isreftored to his law, and fhall oblige the defend-* 
. ant to plead to the fame writ. 

The fecond difability is excommunication, and Second. 
this cannot be pleaded after general imparlance ; ^^f'*"^'^""*" 
for thereby the plaintiff' is admitted to be ?. good ^^^!^^. 36. 
plaintiff, bu|t after a fpecial imparlance it m^y be Piw, Gea. 19* 
pleaded. 

When this is pleaded, the bifhop's letter under 
hisfeal, witnelfmg the excommunication, muft be 
fliewn; and though the plaintiff cannot deny a 
plea, yet the writ lliall not abate, but defendant 
eat iniefine die^ becauTe the plaintiff upon prorfu- ^it. Se^. «ou 
cinghis letters of abfolution fliall have a ''j/'^'w- goT^fr^' 
nons ox reattachment \ if in appeal the defendant f^ro, Kxcomw^. 
pleads excomm^neeent in the plaintiff, he is let !^o- '-»'•.' 35- 
out on main-prize until the plaintill purchale l^t-^^£ j;,^ 
ters of abfolution, for then he muft plead in 
chief. 

But in other cafes, the writ fhall abate if 1 he 
matter pleaded cannot be denied, except outlaw- 
ry, when the plaintiff purchafes a pardon before 
judgment is entered upon the plea or reveries it 
by error. * 

Excommengemcnt is a good plea to an execu- Co. Lit. 134. 
tor or adminiftrator, though they fue * in autir^ i^eoi^i^' 
droity and the difference between this and oat* u Ed.4.49. 
lawry is,, that an excommunicate perfbn isexclu- * Paj^ %o'^, 
ded from the body of the church, and is incapable 
to lay out the goods of the deceafed to pious 
ufes \ bu^ the outlaw, though incapable of law 
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/or his own benefit, may be allowed to do all char 
ritable a(51ions for the foul of the deceafed ; and 
it is one of the effef^s of excommunication that 
he cannot be procurator pr attorney for any 
other perfon ; and therefore capnot reprefent the 
deceafed. 
^% C9. 6u Excommunication is no plea on a qui tanty be- 

caufe ij is for example, and the ftatute having 
given the informer an ability to fue, anc} not ex- 
cepted excommunicated pcrfons from the liber^ 
of informing, he is enabled to fue by the ftatute, 
notwithAanding the ccnfures of the church. 
Thed. tq, 1 1. When prohibition is brought againli the bifhop, 
]fcxcommenge. « jj^j j^g pleads excommunication aeainft the plain- 
'a8 E Z' 47- ^^"^ '^^^ ^^ "^^ excommunication there is no caule 
8 Co. 68. of fuch excommunication fliewn, this is no good 

SSr«ufc^'*'P^^^i ^^^ '^^i^c^ cafci«^ will be intended that 
tbaa chat in Jthe cxcommunication was for endeavouring to 
queftion, t^e hinder ^hc bilhop's proceeding by application to 
L*diflbied be-^^ the temporal court ; and if fuch excommunicati- 
ctufe bimfelF is On were allowed, it would deltrpy all prohibitions, 
J*'3* and the plea of * excommunication in this cafe is 

Tb 1^^ ^^^* r-^-c^/^/fo ejufdem rei cujus fetitur dljjolutio. 
30 £.'3.4! In an aflion brought by the bailiffs and com- 

Co. Lit. 134. monaity, the defendant fliall not plead excom- 
mengenient in the bailiffs, becaufe they fue as a 
corporation, and a corporation cannot be ex- 
cluded from the comipunion of' t^he yifible 
church. 
Bro*Kxcom.3. Whe)i excommunication is pleaded in the 
3 ^"^'^^ plaintiff, he fhall not reply that he has appealed 
^ni*6*^' from the fentence; for the fentence ii in force 
i»rUa Ccn. 10. until it is repealed, and whilft it is in force he can- 
ijf * ^^* ^^* ^5' not appear in any of the courts of jullice ; but he 
niay reply that he is abfolved, for then his difa- 
biiity is taken away. 
16E. 3. 3J. In the times of popery, excommcngcraent 

^rT 88* certified by the pope, or delegates commiffioned 
\a H.4. u. V him, did not difablc the plaintiff; becaufe the 
iro. Excom. 17. courts had no perfon to whom they lliould write 

*iE.4.5i> IQ 
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to have him aiToiled : and it feenis by this^lhat if 
the fentence be a nullity, as if they excomipuni- 
cate for a temporal offence, the king's court will 
write to the bilhop to affoil him ; and when the 
plaintiff brings In the letter of abfolutioo, the 
court will oblige the defendant to plead in 
chief. 

The court will not receive the certificate of BfcExcom.ti. 
excommunication of one bifliop from another, ][^'|*"^***™" 
becaiife they muft have the certificate * from the 8 Co. 6S. 
bifliop whofe fubjeft he was ; and he might have J*** ^''' '34- 
been affoiled by his own ordinary after the firft ^*S^ ^i* 
certificate to the bilhop. 

Nor will they receive a certificate from a bifliop Bf^* Kxcom. z. 
deceafed, becaufe he may fland affoiled by rtie ;f * ^"^°'- 
prefent ordinary that now is, after the deceafe of i Ro. 88j. 
the bifliop who has certified ; and the court will 
not receive any certifioite, but from fuch perfon 
to whom they can write to affoil. 

The third difability is alienage, where one is Third Aiieotse* . 
born out of the king's liegeance ; for none fliall ^^- ^'> »*^* 
maintain any adtion either real or perfonal whilll 
he is fubjeft to an enemy to the king ; but this Co. Lit. 1S5. 
impediment may be removed by being 
Naturalized by aft of parliament, 
Infranchifed, or by letters patents. 

But an alien in league fhall maintain perfonal ^^j^*^* "^ 
aclions, or elfe he would be incapacitated to mer- j Bak'^34. 
chand'ize ; but no real or mixed adlion, becaufe 
there is noneceffity that he fliould fettle. 

If it be pleaded in an alien in league, that muft J^'o. t>cn». !•• 
be in difability of the plaintiff; but if it be an^^^*^* '*> 
alien enemy, it muft be pleaded to the adlion, be- 
caufe it is forfeited to the king, asa reprizalfor the 
damages committed by the dominion in enmity 
with him. 

* Bui an alien enemy that is prior, may fue for ♦ Page zo6* 
the convent, becaufe. he fues in Jiis corporate ca- Co. Lit. ix^ 
pacity, and not to recover for himfelf, or to car- 
ry the goods or elTsas out of the hiul. 

It 
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Molloy 370* 
I Danv« 32$. 
Cro.El. 683. 
Moor. 431. 
Charter 4^, 191 
Kichiield aod 
ttTx. V. Udal. 



c«o.EI* wi^ It has been long doubted, trhethet an alien 
,Wenr«orth enemy Ihould maintain an aAioci as executor ; for 
p!^T^. *** on the one hand k b faid; that, by ihe policy of 
the law, alien e&emies fhail not he admitted to 
actions to recover e&6ls whic^^i may be carried 
out of the kingdom, .to veaken ourfeives, and en- 
rich the enemy ; and therefore public utility 
muftbe preferred to private convenience; but on 
the other hand it is fakl, the£e e&^s of the tef- 
tator's are not forfeited to the king by way of re- 
prifal, becaufe that they are not the alien enesues, 
for he is to recover them for others ; and if the 
law allows fuch alien enemies to poflefs the ef- 
fects as well as an alien friend, it nxufl allow them 
power to recover, Gnce that there is noxllffeceace, 
and by con&quence he mUft not be ^Ufabkd to 
£ue for them ; if it were odierwife^ it would be a 
prejudice to the king^ fufajeds who coald juot re- 
cover their debts fconi tlie alien executor, by his 
not bdng able to g^t in the sfiets of the tetla- 
tor. 

The fourth disability, is when a man has }udg- 
^ p ment given againft him on a writ of * fr^tmtmiu 

. rage 207.^^^^ ^^ j^ attainted of 4iigh treafon or felony. 
Fifth. Recufan- ^he fifth difatility, is popifh recnfancy con- 
ey, vifl; becauie 3 Jac. caf. 5. dii&bles to all intents, 
as excommunkatipn, except where he dues 4br 
lands, tenements, 'lea&s, annuities, rents, and he- 
reditaments, or for the iflues and profits thereof, 
which are not to be feized into the king's hands, 
his heirs or facceffors. 

Levinz. JEnt lol adjudged good plea, visk diam 
3 Lev. 2. 
Second, p^rfon We are«ome now ,to xh^ fttond fo^tl of |^ea in 
of ^efejidant. abatement, to the perfon, {viz*) to the per/on of the 
defendant ; and under this head it will be -neceiTary 
to confider the privilege that the courts at fVcJl' 
tntnfter give to all/uitors in general, and their own 
oifiiers and fervants in particular. 

A*- 
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of the Court cf Cothmon .Pleas. 

As \ht courts of juilice are open to all, fotheiH. 7.1. 
lawproteAs the perfbns of tho& who come to**^^**^^^;*^*' 
attend them both in going thither and returning; 38 H.6.30b 
but in this cafe the defendant mud appear i;i per* 
fon, that the court may exanaine him, and that 
they may be fatisfied upon liis oath, that he was 
cither profecuting or defending jbme fuit pend- 
bg in that coort, Mhen he was arrefted. 

So if the court gives eitiier plaintiff or defend- a Ro- Ab. «;«. 
aai leave to go after evidences in ^ any caufe de- J3^. 4« i- 
pending in that court, and he be arrefted, he ihall „.. 1^ ^^^' 
have privilege. cum caufixu 

But if he goes without the permifiion of the tod. 

r court hefliaiilnot be proteflcd; for the court will 

I then presume it to be only an excufe to get free 

I from the ar reft. 

I The courts not only prbtefi the perfons of * Roi. Ab. 173. 

tJieir attendants, but hkewife all the things that 3 W-^' 4- 
arc neceffary for his journey, or the defence of 
his fuit, but not merchandizes or goods for fale 

j ortraffick. 

I If an aSion of debt be brought iji the courts at % Ro. ai>. ty^. 

Weftmvtftery and the defendant is arjrefted a fecond »* ¥• 4. w. 
time in the faone af^ion by proceiCsout of Londmt^ 
aod the defendant fues- an h4ibeas ccrfusy ^nd it Pno\Brockett 
appears to ^he court, that it is the fame plaintiff, ^^}],^*''P' *■•* 
<iefendant, and allien, and the ^l»lntiiFbeing cal- **** 

led is nonfuit in the firil aSio^, yet the defendant 
IhaW be difcharged,becaufe at the tir»e of fuing 
out the fecond aiflion they were legally attached 
i^ the fupe4'ior courts ; and therefore the defend- * Ro* Ab. 174, 
ant ought not to have been drawja from thenceto^^^; ^"p*'*®**: 
anfwcr the fa«ie a]6^io.n at the king's fuit ; 4'or as * * * 
the executive power is lodged in the king, it 
vouki be unreafonable that this court, «'hich 
gives relief to privjvlti perfons, fhould prote<^ 
any fubje^ from «beijig brougtu to iuttice for of-* 
fending againft the laws, which concern the who^e 
common-wealth; * the ci)UTts not only prott^^ P^ige aM* 
^ p^rlie^ themfelves^ but all witn^ff^^sare pro- » Moor e^, 

teaed 
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levied eundo & redeundo ; for Gnce they are obli- 
ged to appear by the procefs of ihat court, they 
will not fuSer any one to be mo4e{led, wbilil he is 
paying obedience to their writ. 

Ofieen. The particular privilege^ which the officers of 

each court enjoy, is, not to be drawn out of their 
own court, to be impleaded elfewhere ; for as their 
attendance is conAantly to difpatch the bulinefs 
of the court to which they belong, if they might 
be fued in any other place, their caufes muii fufferj^ 
becaufe they could not be fpared from their own 
court to defend them. 

« Inft. Clerics- Whenever therefore he is impleaded out of 

|it,3%to33. 1^15 Q^jj court, he fiiall fay, that he is attorney, 
&c. of another court, and conclude with und;f m 
intendit quo cur\ &c, hie pVtum freed* verfus ium 
cqgnofcereveltt ^ debeaty^c, i 

Bxctptmi. But this is to be underftood, when the plaintiff 

can have the fame remedy againil the officer in his 
own court, as in that where he fues him ; for if 
money be attached in an attorney's hands by fo* 

Firft. Not reign attachmentin the fherifTs court in London, 

Cune Remedy, he fhall not have his privilege; becaufe in this 
cafe the plaintiff would be remedilefs ; for the 

• Page no. foreign attachment is by the particular *cuftom 
of London, and does not lie at common law ; fo 
that if the attorney fhoukl have his privilege, the 
\ plaintiff fliould be without his redrefs. 

I Saimd. 6f. So if a writ of entry, or other real a£lion be 

brought againft an attorney of the King*s Bench, 
he cannot plead his privilege ; becaufe, if this 
fhould be allowed, the plaintiif would have a right | 
without remedy ; for the Kings Sench bath not I 
cognizance of real actions. ! 

jhf 1^ oo if an attoriiey of the Common Pleas be fued 

in an appeal, he (hall not have his privilege ; for 
his own court hath not cognizance of this ac« i 
tion, and by this proteOion he ihould go unpu«- ! 
uilhed. ' I 



efthe Court of Common Pleas. 

It has been held by tpmt of the books^ that Bro.ltr. %i» 
this may n6t be pleaded after imparlancey becaufe 9 Ed. 4. 53- 
by imparling he aiSrms the jurifdi<5lion of the axH? 6. 71. 
court, which by this plea he would ouft. 

But in all thefe cafes (except 2Z H. 6. 71.) it 
is not faid, whether it was a fpecial or general im- 
parlance ; and after a general imparlance, it is 
certain, it cannot be pleaded, for the defendant 
then muft plead in chief. 

%iH.6.*ji. there was a fpecial imparlance, gro. !$• 
^c^ {viz»)falvis omnibus allegatimtibus & exceptiont^ ^ 
bus omnimodis, tarn ad breve quam ad narrationem, 
and the court would not allow the defendant pri- 
vilege : becaufe * fays the book, by imparling he * Page 21 !• 
has admitted the jurifdiftion of the court j but 
the true reafon of that refolution feems to be, 
that by this imparlance he has confined himfelf 
to take advantage only of the defeft in the writ 1 Fo. Ab. a^j. 
and count ; but had he obtained from the court Han. 365. 
2L general /pedal imparlance, (viz*)/alvis omnibus &^^^' '*^' 
omnimodis advantagiis & exceptioriibuSy he might 
then have pleaded his privilege; for that is not to 
ouft the court of their jurifdiaion, but is a privi- 
lege which each court allows to the officers of the 
other to be fued in their own court only, and the 
modern authorities --are exprefs, that privilege 
may be pleaded after a general fpecial impar- 
lance. 

But the privilege, which the court ^indulges oage's Cife. 
their officers with, is reftrained to ihe fuits only, Hob. 177. 
nrhich they bring in their own right, for if they S«ond. in tf ter 
fue or are fued as executors or adminiArators, 
they then reprefent common perfons who have 
not that privilege ; So that when an attorney is 
fued as executor or adminiftrator, he may be im- 
pleaded in another court ; for he is fued as in 
auter droit. 

So if an officer of one court fues ,an officer of ^^ ^^, ^5, ^^^^ 
another court, the defendant fliall not plead his ^ Mod. 1^3. 
privilege ; for the attendance of the plaintiff is a^ s/^ect'sf " *'**' 

nect^ary *^''^*^®* 
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ncceffary in his court, as the defendant in his ; 
• Page 212- ^^^ therefore the * cgufe is legally s^ttached in 
the court, where the plaintiff is an officer. 

The original reafon t pf privilege, as is menti- 
oned, was becauie the attornies and o$cers of the 
court were obliged to attend the court, and to do 
their buiinefs there ; this is a real reafon why an 
attorney (hall not be drawn out of WeftminJUr- 
hall into inferior courts ; for they cannot attend 
the buiinefs of the courts of JVe/lminfigr, znd a 
fuit brought againft them in the country ; tjbis 
was likewife a good reafon in relation to the 
Kiftg*s Benchi and Common FUas, s^nd Chancery in 
its original ; for the King^s Bench and Chancery 
being ambulatory with the king, ubicunque fuerit in 
Jlnglta, if the officers of each court were drawn by 
fuits into the other, it weight be a prejudice to the 
/buiinefs of the Cqmmpn Pleas* 

So if a privileged perfon brings a joint adion 
with oth£;r$> he lofe$ his privilege in this cafe, be- 
caufe the others, ^re npt officers of the court, nor 
intitled to the attachment which the court grants 
to their own minifiers. 
^7^ S77* ^^ ^f ^° a6tion be brought againfl him and 

Godb. 10. others, he ihall not have his privilege, for he 
> Vent, zw, ^^^jjj thendeftroy the plaintiff's aflion i for the 
1 Mod. 9L^7. plaintiff mui^ fue the others by original writ, and 
^^R* A8 T ^y petition to the juftices ; but this is to be 

I4 H. 4. *ai. underftood where * the adion is joint, and can- 
to H. 6..31. not be fevered ; for if the adlioii can be fevered 
♦f age SI 3. without 



•)• Though the Chief B«roQ gives the reac^er the originai reafon 
of the Drivilege here in queilion, yet he does not mention a (ingle 
word about the »rigin of the privilege, fo that the readers are left 
in the d^rk as to the //W When this privilege wafiBrd pleadable by 
»n attorney in the court. Certain it is, that Britun^ who hat 
written the cleareft and moft methodical treatife of the laws and 
procefies of our law-writs, is totally i|lent with refpc£l to this pri- 
trilege. It feems to be of no very ancient date, as the modern 
nonfeofical jargon of a general fpccial imparlance (tncntiantd ra 
fkf prece^ng page) fuftcieotly ^adl^ates. 
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\viihout doing any injury to the plaintiff, the offi- 
cer fhall have his privilege* 

If an attorney of the Common Pleas be in cujio* 
-Ha marjhallt for want 6f bail at the fuft of A. he 
may plead his privilege ; for though he be. takea 
upon bill of'Middlefex, or latitat, and in a com- 
moQ perfon's cafe if he were brought in by fuch 
frocefs, he is to apf'Jver to the plaintiff's demand 
againft hfm "by bill, and not to the procefs that 
brought hirtii", yet fince adJus legis nemlni facial 
injuriam, fach fiftitious trefpafs to bring the 
party to appear fhall never du^fl the attorney of 
his real privilege. 

But if he be in cujlod* Mar' at the fult of A. * Ro. Ab« »7$. 
and B. declstre againfthim in cuflod' mar h^ fhall 
not plead his prtvrlege againft B. becaufe B. de- 
clares againft him eollaterally as he is in prifon at 
the feiit of Jl. and as to S. he is truly in cujlod* 
niar : for being Once bufted of his privilege at 
tlie luit of iJ. he can rio longer attend as an 
attorney Ih the other court, btit i^ fixed in the 
King's Bench^ and therefore cannot by the fup- 
pofition oTthe neceflTity of his attendance ouft the 
plain tifFof his affion. 

The court not only privilege their own officers, firo. pr. 9. 
but likewife the teniants and attendants of their 
officers, thit they fliali nbt * be impleaded, but « p^g^ ^14, 
in the tourt tdtere their rtiaflers are attend- 34 h.^. 15, 
ants; but it nriufti>e infuchfervants as Sre nccefia- 
ry to thein in their attendance ; for they fhall not* 
have the privilege for any others. 

Thus the plaintiff thky reply, that the defendant 34 H. 6. 15. 
isfervant 6f ^n 6fecer in the court; biit that he '^»"o* Trav«ife 
is hutb'ahdWan in the country, and traverfe, that *^* 
he is fervant to the officer, on hfs attendance to 
the court. 

We co*ne now to other pleas in abatement of Mifncmer. 
the s^rit jtfelf ; and'the firilof iwi/^^m^r, lince the 
names are the only marks and indicium of things, 
thdt hunfifan kind can underftand each Other by, if . 

the 
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the name be omitted or miftaken, there is a 
complaint made againftno body; that is, no com- 
plaint at all made ; therefore we mufl: firfl fee^ 
what the law is, if the name be omitted. 
Firjiy In declarations. 
Sicondlyy In grants and obligations. 
As to the mifiake of the name, 
Firjl, In declarations, if the name be omitted 
on the gift of the a^ion the adioti the declaration 
is bad; but if fome thing be omitted, as the lach 
of the names to what was formerly faid, yet is 
not the declaraUon bad, 
Cro. El. L«w U y. Law in an ajfumf/it declares thus, jf. £. 
Stundcrs 913. ^erilur de Thorn Saunders, £^c. cum in con/tdera^ 
• Page -^15' tione, quod idem J. L. would * marry the daugh- 
ter of the faid Thomas Saunders y fuferfe ofJumpJH 
to pay him loc/. the declaration is bad, though 
after a verdift, becaufe it does not fay, pradt 
Thomas Saunders fuferfe^ &c. for no body is ex- 
• prefly charged with affutning, and when it is in- 
difierent whether there be any injury or no, it is 
not by the court to be fuppofed. 
Cro. Jac. But if theplaintifF counts againft 7. S. as feiz- 

Watt'. Cafe ed of the manor of DaU, and J. S. levies a fine 
of the manor of Dale, without faying ^y<«^' J. S. 
or de maner* frad% this after verdift fhall be taken 
to be fo, for he being named to be feized, and this 
by yerdi<ft being found, it is neceffary it fhould 
be intended the % S. mentioned ; for here it 
cannot poffibly be taken indifferently either 
way. 

Secondly, In grants and obligations, if either the 
chriAian or furname be wholly omitted^ it may be 
fupplied by averment : if there be no chriftian 
name, there is no repugnancy to any other 
name, but that it may be averred; of which fee 
hereafter. 

Thirdly, As to the miftakes of names it is to be 
known §rft, what names may, or may not be 

miftaken. 
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nf^inakenj and who (hall take advantage of that 
mi/lake* 

Fir/i, Whai name may, or may not be mif- 
taken> is, only here to be confidered; for who 
may or may not take advantage of * that miAake, « p^ge ^if. 
vill fall under pleas to the writ. 

And Firft, as to miftakes in the names them- 
felves ; Secondly, in the additions. 

Ftrft, As to the names themfelves ; and they 
are twofold, either of natural perfons, or of bodies 
politick* 

Ftrjty The names of natural perfons are again 
twofold, chriftian and furnames. 

lir/l, Chrif(ian names ; and here it is to be 
confidered, if it be wholly miltaken ; Secondly, 
if it be trul^ pur at firil, and varied from after- 
wards. 

Fiifl, If it be wholly miftaken ; and this is re- Cro. jtc, jjS, 
gularly fatal to all legal inftruments, not only to ^4o. 
declarations, but grants and obligations; alfo the l\*J* : ^''' 
reafon is, becaufe it is repugnant to the rules of Owen 107. 
the chriAian religion, that there Ihould be two ^' ^^^-^^ 
chtiftian names, for that allows no rebaptizing; j5*ii,\^^. 
therefore you cannot declare againil the party but 
by that name in the obligation, and bring in his 
true name by an alias ; J or that fuppofes the pof- 
fibility of two chridian names, and you cannot 
cleclare againil the party, and aver he made the 
<ieed by his wrong name ; for that is to fet up an 
aterment contrary to the deed, and there is that 
faaflion allowed to every folcmn contrafl, that it 
cannot be fuppreffed but by a thing of equal vali- 
dity; and if he be impleaded * by the name in * P*g^ 2I7» 
the deed, he may plead that he is another peifon, 
3nd that is not his deed. 

And therefore if Edward obliges himfelf by the Co. Lit. 3, 
name oi Edmund and is fued by the name oi Ed- *R«-Ab. 135. 
»«^^, with an alias di6V of Edmund^, it is error: 45e.^3^4J* 
and though a perfon cannot ha\'c two chriftian ai R. *• 936. 
names at one and the fame time, yet they may, ? H' ^ *^* 

according 34 h. 6. i^ 
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It Ro. 4. 58. ^recording to the infthution of the charch, receive 

Vjd-Tiufirr. ^"^ name at their baptizing to make dsoablc 

Dtmes, yet it dolh force a maa to abide by the 

nafti6 given hirti by his god-fathet-s when they 

come mertrfilv^sr to make profeffion of religion. 

Firft exception to this rule is in cafe of felony, 
for it is faid it common la\r, if a perfon be iadic- 
ted by a wrong chrif^ian name, yet he fhall riot 
plead mifitotnrr to the felony ; for the firft is fworn 
afgainft the party prefent, and appearing to their 
Aloft. 6^^. view, and fo no injury by the mtfnomer, ^t ieagfui 
iH. s- s. ^. -^ t^herte the party appears by attorney, and 
felons generally go by no certain nathe, and hare 
no fixed habitation ; and therefore is aketed by 
the ftatute of additions. 

&icond exception is in gi-ants, which is where 
there are fuch fufficient marks of dillinflion that 
th^ grant would be good withottt ariy name at all, 
arid wheh there is a fuf&cient ejtpreffion and fpe- 
cifitiktion of ]:^arties, whatever is fedundaxft and 
dVer and aboxne,- like all other furpiufage^ though 
• Page.2l8. * ttiillaken, daiinot hurt and deftroythe force of 
Co. Lit. 3. ^he grant, according to the rule utihftr inutiknon 
II Co. 21. vitiatur ; and therefore a grant to George bifhofp 
of Norwichy where his name is Jvhn, or to Henry 
e»rl of Pef^brokey MHifeVe his naifhc is RoberU or to 
£Mw»y the Mfife of J. S* where her nantie is Emefyn, 
it doth not vitiate. 
(dem lb* But in pl^ading^ in thefe cafes, the chtiftian 

ftame ought to be fhewn ; for the death of the 
individual is a good plea in abatement, which 
often falls out where the fame oliicej dignity, or 
"^ relation, continues in another^ 
3L«oq*m8. • The third exception is on adevife, tho' the 
chriftian name be miAaken, th'at if there be a fuf- 
ficient fpecificrftion of the party, the dctife 
is good, bfecailfeit mtjft be coaftrued acc<^rdii>g to 
thfr intention of the devife^ 

An4 
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And therefore if a devife be made to Ahraham 
the eldeft fori of -B- where his name is Williamy 
this 15 3 good devife. 

Fourthly^ if a man is impleaded by his wrong Hill. ^,G\i!L^ 
name, and upon the plea in bar pleaded, judg- ^^* 
ment is given for the defendant ; if he be after- 
wards impleaded by his right nam^, he may plead 
in bar the former judgment , and aver that he is 
un & ead* perfona^ for no man ought to be forced 
to take advantage of the mifnomer. 

• Secondly^ the fecond thing to be confideted is, * Page 2X9* 
if the name be truly put at firft, and afterwards 
varied from; and this matter is to be con- 
fidered in conveyances, declarations, and judg- 
ments. • 

Firfl^ In conveyances, in fines or feoffments, the Htlc fupcr 
change of the real chriftian name into another Lit. 
name doth not avoid it; for there is no apparent ' ^^* "• 
miftake of the clerk, and, charters receive a be- 34H.6.'9. 
nign interpretation, and moft againft the grantor. 
. 5^tfo«^/y, In declarations, and other judicial re- 
cords ; and here are thefe diyerflties. ' 

Ftrjty If two names are in original derivation Cro. Jae. 4^5. 
the fame, and are promifcuoufly to be the fame in »Ro» Ab. 136^ 
common ufe, thio' they diflfer in found, yet there 
is no variance ; as Piers Griffith brought an audita 
querela, and outlawry . was pleaded by the name 
Peter Griffith, and allowed. 

Saunders and Alexander 1 a Ro. Abr. 

Joan zxiA John 1 i«5»f» 

yane and Jane , • ' The fame f,!^";!?' 

Garet, Gerad, and Gerald [ Names. % Cro. 23. 
Francifcus and Francis 
Randel and Rannus 

Secondly, If there be two Englijh names that are Cro. Jac. 534. 
diftina, and ont Latin name for * them both, J^ ^^'* '^^• 
this makes no alteration in the record ; as James S^ ^^®* 
and Jacob are two £ngli/h names, and for them 
' M - there 
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there IS one Latin word, znz. Jacobus^ a direftioa 

to yacoh. vice-corn, the return was re/pond* yacob' ; 

and well enough. 

Thirdly^ There is a fubfiantial variance la 

found, original, and common ufe, that is not 

amendable. 
Cro. |tc. 43$. As if a man declares againft J. S* and Jgnei his 
ft Ro.Abr. ijSf wife, and the record of nip frius is Anne his 

wife, this is a material variance, and not amend- 
, able. 

c^.-i^,%i:]^lth^^^Xmdall \ Different names 

I Leon. aja. Randulfhus and Randalfhus y 

Cr#.Ei.^S«- Sibyll^^dlfahell Diftinft names. 

Thirdly f Judgments; and when it hath appear- 
ed to be a mifprifion of the clerk, it hath fome- 
times been amended, and fometimes not, left there 
fhould be miftakes in execution, and becaufe they 
fay judgments are the a6ls of the court, and not of 
the clerk, and fo not within the ftatute that 
gives them power to amend the errors of the 
clerk. 
Hob.p7» Declaration of John White againft Thomas 

Cro. J«c. C6%. Jf^yeUr ; judgment quod Thomas recuperit amen- 
ded and made JoAw. 
•Page %%!• ♦ Declaration againft Thomas, and judgment 

againft yt>^» was amendable. 
Cro« El. 400- Declaration^ againft Sibylla and judgment againft 

Jfahella is error. 
Moor t5tf. * The ftatute of Car. z. fays that judgment (hall 

i^&iyCai'. not be reverfed for anymiftakein chriftian and 
*• *•• furname in any declaration, plaint or pleading. 

^ whether this-extends to judgments } 

Secondly^ We come now to the miftakes of 
furnamesj 

JFirJi, When it is wholly roiftaken. 
Sicondty, When there is a variance- 
When wholly miftakea* 
<^{^i In grants and obligations. 

Secfndfy^ 
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Secondly^ Injudicial proceedings. 

Firft^ In grants and obligations, the xhifiak^ ot 
the furnanae doth not vi.tiate> becaufe there is no 
repugnancy tha(t a perfon Ihould have two differ- 
ent furnames^ fo that he may be impleaded by the 
name in the deed, and his real name brought in by 
an alias, and then the name in the deed he cannot HaIc rap«r 
deny, becaufe he is efloppedto fay any thing con- ^^ 3r 
trary to his o^n deed ; tor that is what they call | r^, Ak?*i4#; 
an abfurdity to deny that which the party himfelf 
has formerly adrtjiitted ; and he cannot with fuc- 
cefs deny his redl naofie, as an obligation Of John 
Gate where his name of Gape is good. 

* The declaration ihuft oe of the name in the * Page JZZ* 
obligation -with ^an alias of the real name; for the ©7- *7f- 
declaration^ as is faid;, muft Ihew the caufe of'*"^*'*'^* 
complaint, as it is i therefore it muft in all things 
follow the obligation, and the intent of the aUas is 
only to fhew he has been differently called from 
the name in the obligation ; and therefore if a 
man oblige himfelf by the name of J. S, Efq. 
and afterwards he is made a knight, the plaintiff 
cannot declare againft y. iS. knight, alias y.S* 
Efq. 

But a miftake in a letter h^ been allowed s«xey and 
Amendable J as if a man bind himfelf in a bond ]*^j^^f J^^^ 
by the name of JVilliam SajeeJ^^ and the obligee . ' 
declares againil him by the name of WtUiam 
Baxty^ alias SaxeXy this is good enough^ and not 
error, becaufe the judges Kate a power to amend 
literal miftakes^ 

But where a man inakesi an obligation toaCobio. 
corporation by a wrong name^ they (hall declarfc^^' **^» 
by their right name, and alledge that the obligati- 
on was made to theirr by the other naitie.* 

Secondly^ in declarations and pleadings^ the fur- 
name ought to be ihewn; 

Here the judges have power to amend the mif- Cro. Ei. 4$./ 
take of a letter if the record be * before them ; but J'j*"^®*' •** 
the miflake of a letter may be very fatal t6 a juft *^"*'n«'^«* 
^ ' M t cauie. 



^ 
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caufej if the record be not before them; as if A 
Page 223* brings ^n^ ajfumffit againft B. and declares he was 
bail for him at the fuit of William Adderby^ and the 
defendant affumed to fave him harmlefs, and that 
the plaintiff was taken in execution^ and paid the 
debt ; upon non ajj'umfjit pleaded it was found that 
the defendant was arrefted by the name of Wil- 
liam Adderby, but they declared againft by the 
name of William Adderly, and the plaintiff be- 
came bail for him, £^c. in this cafe the opinion of 
the court was, that the defendant was not charge- 
able ; for Adderby and Adderly fhall not be intend- 
ed the fame perfon, at whofe fuit the plaintiff 
became bail; for the verdifl hath no credit againil 
a record ; and therefore it cannot reconcile the 
difference that appeared between tli^ records ; but 
in this cafe if it had been before the court, it 
might have been amended. 

Secondly^ As to the variance of furnames. 
Firjiy In judgment ; if the furname in the judg- 
ment differs from the furname in the declaration, 
yet it Ihall be amended; for in judgment the 
chriftian name need only to be mentioned, and the 
furname is redundant, and then utile per inuiile non 
vitiatur > as if a declaration be againft John Morgan 
Cro» El. 86$. Wolfey and the judgment b^ againft yohn Morgan, 
Cro.*inft*i3z. ^^^^ ^^ well enough ; fo if a declaration be againft 
^ ifzgt zziL*^^^ ^^^^^^9 and * judgment be entered quod 
Henricus ydner recuperet lo.L affefTed by the jury, 
and 5/. eidem Henrico Skinner de incremento. 
Cro. El. 57i Secondly^ The variance of the furname in the 

Spratt.*"** procefs to the fheriffdeftroys not the verdi^ ; 
5 Co. 41. • otherwife it is in the variance of the chriftian 
name ; for when any man is named by two differ- 
, cnt furnames, as by law he may have ; therefore 
if a venire Jac^ be to one by the name of George 
Thampfon, and in the dijlringas he be natned Gre- 
gory fhompfon, and he appear and is fworn, the 
• verdiA is not good ; but if there be two different 

furnames 
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furnames in the record, they fliall be intended hi^ 
real names; and then the verdiA fliall not be 
awarded ; as if a man be named in the 'oen* Jac* 
Thomas Barker oi B. and he appears and is fworn> 
and tries the* iffue, the verdift is good notwLh- 
Itanding. 

Secondly, The names of corporations and all 
bodies politick being artificial men formed by the 
king, he gives name in the fame patent, and how 
far they may vary from it on their grants and ob- 
ligations to and from themfelves, and in devifes 
to them, and in declarations and pleadings, is to be 
coniidered. 

Firjly In their leafes, grants, feoffments, and • Page 2Z5» 
obligations, &c. and here the differences * are 
to be obferved between their names, and thp 
names of natural perfons. 

The names of men at this day are only founds 
for diftindlion fake, though they perhaps origi- 
nally imported fomething more, as fome natural 
qualities, features, or relations ; but now there is 
no other ufe of them but to mark out the families 
or individuals we fpeak of, and to make them 
known from all others. 

But the names of corporations are not arbitrary 
founds merely fo individuative, but have a certain 
and iignificant meaning ; and if that be kept to, 
though the words and fyllables be varied, yet the 
body politick is very well named, for then there 
is enough faid to fhew that there is fuch 
an artificial being, and to diftinguifli it froin 
others. 

Secondly^ The names of corporations are given i Laom 163; > 
of neceffity, for the name is as the very being of ^««^* *4*« 
the conftitution, and though it is the will of the 
king that erefls them, yet the name is the' knot of 
their combination, without which they could not 
perform their corporate afts ; and it is nobody to Hob. 8S* 
plead and be impleaded, to take and give, until it a Co. 5. i. 
hath got a name ; but natural perfons can take 

before 
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bcfpre they come into beings and when they are 
in being, before they have got a name ; as a re- 
mainder may be limited to the eldeft fon of F. 5. 
t P»gc az6b but if a1* remainder be limited to fuch a corpora- 
tion as the king (hall next ereft, this is not good, 
though a corporation be erefted before the parti- 
cular eftate be determined ; for this body of men 
are only capable of taking by the nancfe in the 
patent. 

' Thefe nam^s of corporations are ufually taken 
from five things. 

From'the perfons of whjcji Ihey confift. 
From the ufeand defign of their b^ing. 
From the names of the patrons ^lat firft procu- 
ired their jurifdi^ions. 

From the place where they refide, and. 
From the names of Saints, &^. 
II Co. ii» if. Ftrft. From the perfons of which they confiil ; 
k«i a«, !*$• and here they note, that if the name be expreffed 
by Mrordsfynonympus, it is fuificient ; as if a college 
be inftituted by the name of guardianus &/€bolare^ 
domus five collegn fcholarum dt Mtrtony and they 
make a leafe by the name of cuflos iS fchdares^ 
good; fo if the grant be made hy . pratpofitus ^ 
Jocity where it fhould ht fcholtires^ it is good. . 
leCt; laj. So li J. S. abbot of B, makes a leafe by tha 

name of clericus de B. well enough. 

If there be a corporation founded by the name 
of Mayor & Burgenfes burgi dom regis* an obliga- 
. tion is made to them by the name of mayor ^hur^ 
genfes de Linne regis, &c. without faying burgi dom* 
f Page %%"]' ^^g^^9 and * this was allowed a gqod abligalion ; 
for the parties are fuflSciently expreffed, and all 
boroughs t are founded by the king. 

Guardianus 



•f Ai*rau£^, technically fpeak^ng^is nothing more than %decen» 

nary ; where three, four or more decennaries have collected them- 

felves into one I'pot, or Kttai/et/^own, (uch town takes the name of a 

borough-town* When I i'ay decennary, I mean that fpeclesf, where 

cjich of (he decenners are itandiog bail or fuietie* for iioe aauther. 
... g^j 
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Gmrdianus for guardOan well enough, but they s Leon. .1. 
are an aggregate body. ' .,. 

Secondly, their name is taken from the end and 
defign of their being. e • -a xi^ ,.. 

If an houfe be founded by the name of mtntfier^oh. i»<. 
D« fauperts domus, and a releafe be made by the • 
name of minijler fauperis domus Dei, this is well 
enough, for the main defign is fpecified by both 

names. , #. • ^ 

But if a houfe be founded by the name of ^^^- ^x^^' T^' 
diani &fcholarum domus five collegii de Merton, and a ^^j^^^ 
leafe be made by them by the name of guardianus 
^fcholarus domus five colUgii de Merton, this is no 
good leafe; for it is a material variance of the 
name, fince they have not expieffed the defign ot^ 
the houfe, which is a fubftantial part of the name. 

But if a college be inftituted by the name of Co. Arras'« 
aula fcholarum reginct to be governed by a provoft, Ctfc» 
and they are confirmed by the king by the r^ame 
of prapfJtus 8? fchohrus aula regina, and they 
make a grant of that ad vowfon by that name, this 
is good ; for that college would never have a namq 
according to the words of the firft charter ; for 
then it would be a fole corporation, which is co"* 
trary tp the general convemence * of fuch aMv;* Fage %z%, 
for the name would be prapoft us fcholarum aula 
resina, which cannot be intended, and the word 
fcbolares is not required, as in the former cafe, and 
'the placing where it is^ confirms the eftablilhment ; 



Bat there is another fpecies of boroughs, •"^^^X^fhirfe^^^^^^^^^ 

thefe boroughs, which «e ftlll continne to.Uy »rc ^'^ ^^^-^f^^' 
/«.«. «hkh is « bale teaore. tnd of wh ch f«";f ' f '""" '*^: 
" nmJrarJmt at**nJ. tnait nurture ftulafnt, et •'"tltt guar. 

foft o6.r«V". to which ,h« »oth H. 3. .. 6. » "''^V^^'f.^', » 
.„.a*d. thrt fuch lord, .. difp.r.ge tbc.r ward , '7 "/"^K j^*^ - 

/»r," fliall lofe the wardfhip of foch heitJ. 



The Hijlory and Pra^ice 

and confirmation of the king, and common appel- 
lation are good interpjeters of the original intent 
of the name. 

Thirdly y The names of corporations are taken 
from the names of the patrons, that procured the 
jurifdidtion, or that have endowed them. 
X Rep. W4, Edward 4. incorporated th« deans and canons 

I - of W7»^r by the name of the king's free chapel 

of St. (jreorge the martyr ; and in the time of Wll^ 
Jiam and Mary they made a leafe by the name of the 
dean and canons of the king's and queen*s free 
chapel, &c. this is a material miftakieof the name ; 
for it takes its name from the founder, that is 
here miftaken, and the name of a different one 
fubftituted in its room. 

' Fourthly, Their names are taken from the places, 
where they refide, for a corporation has a fixed 
place, where it is fettled, and from whence it can- 
not be removed ; but to natural perfons the nam^ 
of the place is but an addition ; for they may re- 
move and change place, and fo their names would 
have perpetual alterations. 
• Page 2,29. f Popham compares the name of a place of a 
Poph. 57. corporation to the furname of a perfon, which re- 
gularly ought to be expreffed in leafes ; but if it 
be not put with all cxaftnefs, yet it avoids not the 
leafe ; but however that be, it is certain the mif- 
take of the very name of the place, which doth not 
mifname the fituation, is not material ; for 
then it keeps within the general rule formerly 
given. 
I6iif. Id, As if a corporation be founded by the name of 

^ritton and ^^e dean and chapter of the collegiate church in 
Wrightman. Qxford, and they make a leafe by the name of the 
dean anfl chapter of the collegiate church in the 
univerfity of Oxford, this is well enough ; for 
the place of the fituation is well and fufficiently 
fhewn. \ 

1 And. i9<* But if* a corporation be incorporated by the 

I \, :- name of the guardian and fcholars of Merton in 

•A, '". -•,... . . th? 
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the univerfity of Oxford, and they make a leafe 
by the name of .the guardian and fcholars of 
Merton in Oxford, it is not good ; for the place of 
the fituation is not well alledged ; for if the gene- lo Co. lag, 
ral word 0;r/&r^ contained town and univeriity of'^'*^- 
Oxford, it is in Oxford, ftnd fo the leafe anfwer:> the 
name ; but if the college is named to be within the 
univerfity of Oxford, the faying generally it is in Ox- 
ford is not * fufficient, becaufe it doth not appear 
within the precindls of the univerfity. * Page 230- 

If a corporation be founded by the names of 
decanits & capitulum cathedralisfanfice & indwiducB 'O ^o* «a4« 
trinitatis Carlien/isy fan^icc trin in Carliflia & totum 
cafitulwn de eccUfia frad*, this is good, though in 
CarSjKd, for Curlienfisy nndindividua be omitted. 

If a corporation be founded by the name of the 
dean and chapter of the king's free chapel of St. 10 Co. 114. 
George the martyr within the caftle of Windfor, and 
the leafe is ftiade by the name of the dean and 
chapter, and within the caftle of Windfor, this is 
well enough. - * : 

But to erec^ an hofpital by the name of the 
hofpital in the county of S, or in the bifhoprick Poph. 57* 
6i B* it is not good ; for the place is too large and 
uncertain; for it doth not diftinguifh its fituation ; 
and if one corporation may be erecfled, then a 
fecond may; which would cnufe an uncertainty 
and utter confufion in the nanies ; but a college 
ere6^ed in, academia Cambridge or Oxjbrd, is well 
enough, becaufe thofe are particular places, and 
the corporation muft be there fufficiently known. 

FiftHly, The name of the faint; and if this be 
omitted or mitlaken, this doth not avoid their 
grants or leafes; for the name* of dedication is 
but an empty found, and exprefles no real ufe or ♦ Page 23i« 
defign ; and therefore is immaterial, and nnay be 
omitted. 

If the prior of St. Miihael of Coventry mnkes a 
leafe by the name of our dean of drjcyiiry this is , , Co. 21. 

good; Popfc- 59. 

10 Co. 124. 
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good ; fo if they granted an annuity or corrody, 
and the name of the faint had been omitted. 

If a corporation be inftituted in honour of St. 

George . the martyr, and in the leafe they omitted 

the vord martyr, it is well enough. 

Hob. 3j. If a devifebe to the abbot of 5/. Peter where it 

19 H- 1. 8. jj ygj^jjy ^j^g 3|j,j^^ ^f g^^ p^i^ ^Yit devife is void ; 

for here the faint's name is the only fpecification 
of the party in the devife, which is miftaken. 

The names of corporations are to be confidered 
in declarations and pleadings. 
loRep. iti. Ftrjly If the corporation have feveral' 

H»'d'-so4. names. 

Secondly, If the name be miftaken. 
Thii^dfy, If he put the right name firft, and 
varied from. 

Itr/l, If the corporation have feveral names, 
there is a difference between an ancient corporati- 
tion, and a corporation newly erefled; for ao an- 
cient corporation by ufe may have feveral names 
differing in fubftance ; but othei^ife of a corpo-^ 
ration within memory ; for this re^larly can only 
have the name by which it is conAituted. 
* Page 232- * But any corporation by aftof parliament may 
Chtnceiior of take by another name^ than that by which it was in- 
pxfor4'i Ctfc< ftituted; for in afts of parliament the fubjeft and 
defien of the legiflature muft be refpefted ; and 
thole, that have power wholly to change the 
name of things, have certainly power to alter it in 
any a6\ of theirs ; and all inferior jurifdidions are 
bound to fupport the fenfe of the law, and not to 
deftroy it, if it hath any meaning; and therefore 
the ilatute that advowfoni of popif}) recufants 
convi<ft '>e given to the chancellor and fcholars of 
the univei Hty of Oxfirdy and they bring their aftion 
by the name of the chancellor, mailers, and 
fcholars of the univerfity of Oxford, this is well 
Hfl. SGur enough. 

Regis; College fhe College of phyficians were incorporated 
Stiroon.*"**"* ^* by the name of the prefident and college, or com- 
5 viod. 317. mqnalty of the faculty of phyfick j imd after- 
»Saik.4s- wards 
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wards in the patent it was granted, that the prefi- 
dent of the college flioiiid fue and be fued in be- 
half of the college, brought an aflion againft 
doctor Salmon, upon the ftatute for praSifing 
without licence under the feal of the college; and 
it was controverted, whether it (hould be brought 
by the name of the prefident and college, or by the 
nameof the prefident; arid the court allowed to 
fue by either, and fo were the precedents ; for 
tho' * it was a rare inftance, that the corporation* Page 2330 
fliould be incorporated by one name, and have 
leave to fue by another name ; yet where it is fo, 
it is very natural and proper as well as by the ori- 
ginal name ; for by this they are inftituted a^ a 
body politick; as by the name that they have an 
' exprefs power of fuing by. 

Secondly, If it be wholly miftaken ; it is to be % inft. 666. 
known, that fome haye held, that when a pblitick Veiv.34,49.5«» 
perfon is impleaded, to nanie him by the nathe of 
his politick capacity, is fufficient, and that this 
will ferve infliead of chriftian and farn^ime, becaufe 
he is not to be diftinguifhed from natural perfons, 
lince as a natural perfon he is not impleaded ; 
but it is enough to diftinguifh him from aill other 
jcorppr at ions- 
Others have taken this difference : '^here thtre ^ inft. ^^c. 
isafole corporation, the chriftian name ought to 
be laid in the declaration ; as where a fee-fimple 
is lodged in one perfon, as Jfokn, bifhbp of Canter^ 
bury^ Thomas abbot of J). 

But where the corporation i3 Aggregate of 
many capable perfons, as mayor and comtno- 
fiaity^ deaii, and chapter, £s?r. none of them in 

f>leading are named by their proper chriftian and 
Ufname. 

And the reafon was before hinted at, becaufe i>n 
thefirft cafe the death of the individual* is a good f p^^^ ^^ - 
plea in abatement ; for a new fuccefibr comes in his ^' 

place, that was not party ip the former writ. 

But 
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27 H. 6. 3- But bodies aggregate are immortal and invaria- 

ble, and therefore the parties to the firft writ are 
always the fame ; but all are agreed, that if a 
corporation be impleaded, that the name of the 
body politick comes inftead of the furname ; for 
that is not neceffary to diftinguifh him as an in- 
dividual, or as a corporation, and there a writ 
brought by or againft the bifliop of Canterbury, 
omitting the furname, is good. 
10 Co. it6. Secondly^ There is a difference between writs, 

Co. ib. 65* declarations, ^c. and obligations, and leafes ; for 
that if the name of a corporation be miftaken in a 
writ, a new writ may be purchafed of common 
right ; but it were fatal, if miftaken in leafes and 
obligations, and the benefits of them would be 
wholly loft; and therefore one ought to be fup- 
ppfted, and not the other. Johny abbot of ^. 
granted common of pafture to 3^. S. by the name 
of Jf^lliam, abbot of /f^. this is good enough caufa 
fCcCi^ quafufra. 

But if this i^ame had been thus miftaken in a 
writ, it had been fatal* 

A corporation was jnftituted by the name of 

prasfe^i & guardianorum ndufegorum de Rederiffe ; 

a Bulft, asj. ^nd an action is brought againft * them by the 

Pexaiu* *° name oi prafe^iiy guardian'i & focii, and accounted 

^ Page 235. bad. .^ ^ 

So if a writ be brought by Hughy prior of Co- 
zfentry, this is too general and fliall abate, but, in 
a leafe fo made, had been good. 

If the corporation be named by their name, 

HwUng'^and^ and afterwards miftaken ; as if judgnient he given 

Mayor of in an ad'lion of debt, that the mayor or commo- 

Londoo. nalty, and citizens, fhould recover the debt, and 

. 6d. cofts eifd' major* £5' commumtat\ omitting civi- 

buSy this was allowed crior. 

Of the ftate, place oi abode, and dignity, or 
fome perifhra/is or circumlocution, by way of 
neceffary inducement. 

Erfi, 
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firjlj As to the ftate, place of abode, and dig- 
nity. 

State IS defined by the civilians^ the capacity of 
moral perfons ; for as natural pcrfons have a 
certain fpace in which their natural cxiftence is 
pleaded, and in which ihey perform their natu- 
ral a<f\ions ; fo have perfons in a community a 
certain ftate or capacity in which they are fuppo- 
fed to exift, to perform iheir moral a6\s, and ex- 
ecute all civil relations. 

How far if is neceffary to take notice of the 
(late and dignity, and place of abode, is here 
confidered. 

Firjf, in judiciary forms. 

* Secondly, In contraifls. * Page 23^.' 

JiV/?, In judiciary forms ; and here firft it is to Thed.^' 
be dillinguifhed between names of dignity^ andyH.VJp. 
names of worfiiip, that we may fee what was the P'^^- ^^' »9«. 
common law in thefe cafes ; names of dignity are ghow^^SQ.^^^' 
marks of diftinclion impofed by publick author!* 
ty, and they always make the very name of the 
perfon to whom they are given : and they are of 
two forts, either of fuch marks of diftin^ion as 
exclude the furname, fo that the perfons may not 
feem to be of any common family, and fuch are 
the names of earts, dukes, &c. that exclude their 
furnames, and by them the parties rauft plead and 
be impleaded ; other wife the writ abates. 

Secondly, They are fuch marks of diftin61ion asHaIc/«/rr 
are always impofed by the fiipreme power,*and are ^'f- 3« 
parcel of the name itfelf, but do not exclude the ^ ^ 'Jj *^[ 
furname; fuch as knight, baronet, banneret, Theoi.^oi 
&c, fince thefe are impolcd by publick authority, ^^«^' 39*- 
in declarations and pleadings they could not be ^* * 
omitted ; fo that if the xapias be awarded againft 
J. S. knight, v/iiere he is a baronet, it is void ; 
lor they are not of the fame name, and therefore 
ihall not be intended the fame ptrrfons. 

But names of worfhip, fuch as efquire, gentle- * inn. 666. 
fXitUj and yeomen, fmce they are only * names oi * jP^ge 237. 

diftin<5tlon 
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diflinftipn in popular ufe, nf»t given by the pub- 

3#-F.. I. lick authority of the fupreme po^er, the law does 

I Thcol. jj^j account thenfi parcel of the name, and fo they 

were not neceffary at common law in declarations 

and pleadings. 

Hale $9. 90. The fecond fort of additions are of inducive 

feriphra/u^ov defcription, and there are two fig- 

nal inducements to a great many aflions. 

Firfii As heir. Secondly, as executor or adminif- 
trator. 

Firji, Heir ; and here it is to be confidered, 

Fir/ly Where x\\e inducement is naiftaken. 

Secondly, Where it is varied from. 

Fir/i, Where miftaken ; and here the diverfity 

is, where the inducement is neceffary, and mifta-* 

ken, it is fatal to the allien ; othcrwife, where the 

indi|cement \s not neceffary, but furplufage only: 

'*^ • ^' '*• as if 5i*n;aflion of detinue of charters be brought 

^ again ft y C. and the writ is pracipe J. C. fif &> 

*.hfiered' ot R* (X and he counts of a bailment tothe 

defendant Jiimfelf, |he defendant pleads, that he 

was fon and heir to JV. C, and not to J?. C- this is 

no good plea, becaufe he was charged with all 

injury done by himfelf; but if he^ had been 

charged upon any covenant of his anceftor, as his 

"age 23o' reprefentative, there the * ferifhrafis muft have 

been rightly formed ; for other wife the plaintiff 

doth not intitle himfelf to his a<flion, and there this 

bad been ^ .good plea. 

Cro. El. 333. Secondly, Where it is varied, this is fatal ; as if 

/noeiiey and the wrlt be agaiuft the fon and heir apparent, and 

jilht fup0r the declaration againft the fon and heir generally. 

Lit. 3. this is not good, and for fuch an error judgment 

Poff.zs. may be ir^verfed ; fo a declaration againft heir^ 

Wocdtfygate ^"^ judgment againft fon and heir apparent, fliall 

tndAudiey. be revcrfed. 

Secondly, Executor ; and it is to be known that 

D^a*""&V' V ^^ this* inducement be not at firft in a declaration, 

Guifc. ^* y^t if it afterwards appears that the party is charged 

as executor, this is fufHcient ; as if an aflion of 

* covenant 



of the Court of Common Picas* 

covenant be brought againft J. S. executor, and ^ 

be Dot named at firft J, <5.. executor of the laft 
will and teftamenta but afterwards it is Ihewn that 
the tcftator did covenant and bind himfeify his 
executors, &c. and made J. 5. his executor, and 
died, and aifigns a breach, this is fufficient without 
a formal nomination. In debt brought againA B* 
executor of the will of C the defendant pleads 
that C. made A^ his executor, and died, and de- 
mands judgnient of the writ j the plaintiff replies, 
that A* before any probate of the will died, and 
that the defendant proved the will, and the writ - 
was* abated, becaufe fince the executor in this •Page 239. 
cafe is refiduary legatee, and died before probate, 
the executorfliip of his goods ihall be committed 
to his executor as adminiftrator of the firft teftator 
cum tejlamento annexe ; and therefore he ought not 
to be charged as executor but a^ adminiftrator de 
bonis nan of the firft teftator. 

If A. makes B. his executor, and dies, B. proves '^'^^ Hob. 345, 
the will and makes C. an infant executor, and dies, JJn*ienn«^c 
admimftration durante minor* atat* generilly com- Ford, he may 
, mittcd to D.2>. fhall not be charged as adminif- ^* <^^«lBed a. 
tr^tov duran\ minoT^ ataf, as to the affairs of the of t'hlTfirft '"^ 
firft teftator ; but if the firft executor be refiduary Exec^itor in * 
legatee, D. fhall be charged as adminiftrator ^^fiift^xiflttor!*'*^ 
bonis nan of jlhe firft teftator. 

But if the executor be not reliduary legatee, and ^'<»' ®** ** »• 
dies inte/lute, adminift ration de bonis non is to be 
.committed to the next of kin to the firft teftator. 

Secondly^ What new laws are introduced by the 
ftalute of additions in the time of H. 5. it was per- 
ceived that the chriftian aiid furn^me were not fuf- 
ficient determinations of perfons, and did not fuf- 
ficiently avoid the confulion that tnight happen by 
the miftake of perfons; and an innocent perfon 
might upon procefs of excommunicatjon be di- 
ftrained, upon having the fame name with the real 
defendant ; and by i M* 5. it was* enadled, that • Page 240. 
in all perfons^l afilons^ appeals, and indiflments, « inft ^^s* 

there 



. Tlie Hijlofy and Prcu^ice . 

there fliOuld be added to the name of the defend- 
ant their eftates, decrees, myftery, and place of 
abode.; and fo by this law the name of worfliip 
>vas made equally neceilary in thefe acflipns, as the 
name of dignity was before. 

Fzrjl, It is to be known, that the firft doth not 
extend to the names of the plaintiff, for they were 
in no mifchief ordanger to be miliaken. 
Cro. El. 31Z. Xhe plaintiff in the obligation was named y. 

Thornaj^h of Fentou in com ' Norfolk armig\ and in 
debt he declares by the name of y, JTiornai^h 
arrnisi' only ; this is well enough, being on the part 
of the plainlitf; but otherwife had it been on the 
part of the defendant. 

At common law, upon the demife of the king, 
all fuits depending in the king's courts were dif- 
continued, fo that the plaintiffs were obliged to 
commence new aflions or to have refummons or 
reattachment, and the former procefs to bring the 
defendant in ; to prevent the expence as well as 
the delay on thefe occalions, it is enaSed 1 E. 6,c. 
7. that all fuits pending between parly and party, 
fhall not on the demife of the king be difcontinu- 
Cro Jac. 14. ed, but that t^hey ftiall itand good and efFe(!:'tual, the 
1nW.^°8 ^" death. of the king notwithlhnding ; but in all cafes 
* Paee zau * when the king is only party, or when the infor- 
mation is tarn pro domino r^ge quam fro fe ipfo^ and 
the king dies before the judgment, all the proceed- 
ings on the information are lort ; becaufe that 
king who was party is dead ; but the informiatioa 
or indiflment Iball Hand ; for as there are feveral 
penal ilatutes which are to be profecuted within a 
limited time, which vould be loft if the informa- 
lion which was brought in due time was abated, the 
law will not permit that the ail of God.l}iouId pro- 
tt»*^l.thofe from being punilb(^d, \vlio Kad broken 
the laws, pro bono fublicp. 

Thus flood the law until 7 Anna^ c. S. which 
enarts, that no writ, ple<a, procefs, or any proceed- 
ing on any indiflments or information, or any 

offence. 



Riiffipn, fMipce^i, qr jjwMj^diWig ip :afty *^ tC<mrt irf • Page 2j^z. 

ftprj^y delegacy, tor, 5^y4«W)for %«^y mfl|tp^s.^qckr 

atoted:by deoiife. 

The ,a<9: , eo^j^e^idsrU) Jn^^4^ §^^^ .'«^ (?J*jrw- 
jfe, lapd ^Q .all :}iis.fl(}ajfi%*^ ,4Qmifti9«w. in ,^bwsm 



THE ;ijule is, JThflt iVfh^r^AT ah dtftii ^.m^ 
jpatty iiaffHens pndmg Abf jmrk, and ^et plb^ 
pl^ ,is in 4he 'feme 'Conditm j(v ^ifitch iptniy vHttP ^"%4 

i^^ngy there i/ueh ^dmih makes no alUtetiiwni rfpr > '■':'^ 

•Mf^erie ibe death of -tfec,p^tks ms^s ;qo change -^ 

r^fiproccediQg, it jffouW beiUoc^foaable/ihatiiS^ 
fttifylvipg ,parti«» ;fl)Qold \V^9kt ^ny dUeratJu^ 4xi 
tbqir tWfit; ifor if ;foc;h .writ and ,^%QQ^is Ni^t^ 
.^toeiged, it .j^ojuld lett>rights, . jrfei^h rirar^ , i|ii tl%e 
feme cgruiditian tbey ^we^e^t tbft death.qf ^be^par- 
ti^s; ,andjt. would ^be^al^&ird ibat.what.ouuil^^no 
^l(e«aM0n.fbauld«hacigetth& ^rit .aodahe^pxp^^ ; 
and on' this rule, all the divernties.turin. 

* 'Xbe firft di^irenoe is an.xeal .prions.; j»b.ere # Igjigc^^g. 
there <ai;/e.*fev'€fiid plendlfigf, thej^edsjijtunmQes^aftd i inft. 139. 
N feverance. 
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fcverance, as there is in moft real aflions, there 
the death oi one of the parties abates ^he fait ; 
but in pcrfonal and mixed adions, where one intire 
thing is to be recovered, there the death of the 
parties does nor abate the writ ; and the reafon of 
the difference is, where there are two jointenants, 
and the one goes oti to recover his moiety, and 
the other will not proceed, tliere is no reafon, that 
he who is willfng to proceed, ihould not recover 
his right, fince fuch tenant has a dirtin6\ moiety, 
and therefore fhould have an aflion lo lecover it : 
but no fummons and feverance lies in perfonal 
Anions ; as, if trefpafs be committed in fuch joint- 
tenants, they muft both join in the aflion, for as 
one may releafe the whole, fo the other may refufe 
to goon, and the other cannot recover his part of 
the damage without him ; fo in debt by an obliga- 
tion to two, there can be no fummons and feve* 
ranee, becaufe one o^f the joint obligees may re- 
leafe the bond, and therefore niay not go on in the 
aflion ; but if a man appoints two men executors, 
there (hall be fummons and feverance, becaufe tho' 
one of the executors may releafe fuch a releafe is a 
devafiav'vt in him ; but if he will not proceed at law^ 

* Page 244. *it is no devafiavit ', and therefore both executors 
being only truftees for the perfon deceafed, they 
ihall not both be compelled to go on together ; 
but if one refufes, the other may bring his a6>ion 
in the name of both, and have fummons and feve- 
rance ; for otherwife each co-executor might, by 
collufion with the debtor and not proceeding, keep 
the other from recovering the afl'ets, and yet not 
create a ddvajlavit in himfelf ; but afier fuch fum- 
mons and feverance he does not proceed for the 
moiety, as in the real a6\ions ; but he proceeds in 
that adion as the whole reprefentative of the tef- 
:tator^ and is intitled to the whole the teflator was 
inhis Hie- time. 

Ca. Lit. 139. From thefe premiffes it follows, that if there be 

two jointenants or copartners^ and they bring a 

real 
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TtA adion, and one is f^mmoned and fevered, thitf 
other fliall proceed for his mpiety ; and if the per- 
fon fevered dies, the writ abates, becaufe he gpes 
for the whole, in cafcof the death of the jointenant, 
or of the copartner without iffue j and it would . . 
be improper to do it on that writj whereby the 
fummons and feverance went qnly. for a moiety 
before, and the writ cannot have a double efFeft 
to go on for a moiety in cafe of fummons and 
feverance, and for the whole in cafe of fur vivo r- 
fliip ; and therefore lince the ftate of •* the things* Page l^^i 
is changed by the death of one of the parties, there 
muft be a new writ ; and it is the fame law, if 
fuch jointenants fhould proceed without fummons 
or feverance, for Cnce both by the writ might by 
poffibiiity recover their moiety, they (hall not go 
on for the whole in cafe of furvivorlhip, becaufe 
the words and effe<fts of the writ at the time of its 
firft purchafing, was that each might recover his 
moiety ; and therefore a new writ muft be pur- 
chafed to enable one to proceed for the whole. 

But in perfonal and mixed aflions, where there 
is fummons and feverance, the plaintiff goes on 
for the whole ; there if one of them dies, yet the 
writ- fhall not abate, becaufe they go on for the^ 
whole after fumn^pns and feverance ; and if they 
were to have a writ, it would only give the court 
authority to go on for the whole. 

If an ajftion be brought in an ipfcrior court « Salk< %4 
dgai.nft zJemefoUy and pending the fuit intermar- 
ries, an(# afterwards removes the caufe by habeas 
carpusy and the plaintiff declares againft her as a 
Jime fole, fixe, may plead coverture at the time 
of the fuing the habeas corpus^ becaufe the pro- 
ceedings ate here de novb^ and the court takes no . ' ^ 
notice of what was preqejjeat to the habeas carfusy 
but upon motion on theTet^rn of the habeas corf us 
the court * will grant a froQedendo ; for though this • Page z^f. 
be a writ of right, yet where it is to abate a right- 
ful fuit the court may refufe it, and the bail be- 
N -^ . ^ lo\f5 



low, to tJiwfuil, whidi by tMs *wKirhwic« itf 

14. otAed of, md pofiMy by the fame n^ata of ihe 

debt* 

iH.4-1. There isofteilrrfe, lAete thefime ^mtrt{k^\l 

aH.4.^ fee and be fued w ^Jemijiie, (w.) where tihe 

B^^Bt^'* htilband has abjurred the neahn, or if baniflied^ 

Feme 66. for then he is civiliUr mertttus, ««d the hoAand 

c#. Liu 13J. being difabkd to fOe for the wife, it wo«kl be un- 

Ttkoiafbit that ihe flio^iUl be remedilefs. 

And it would be equally on thofe, who had any 

demands on her, that not being aMe to have any 

ledrefs from the hitfband/they ftould n<othave any 

agatnfft her. 

idem. Itfeems lifccwtfe^ that ajftwwr-^ogpijrf, if &e is a 

fanner to due king,«iay likewift fue without Ji« 

hfrfband, it being topvefcrve the publiektreafare. 

Co^tit.13^. But thefe cafes <rf coverta^e are not t?o becx«» 

tended to the queen ; for (he is -of that digiwty ia 

law, tfhat fte may fue in fcer own irame ; fot ftm 

has a f feparafte propel^ d«(^A from the king 

her hufband, and the l«b|e^ anay fttave vemedy 

agftinft her withc^t applying to tihe king ; fiorhe 

behig etxq>loyed about tkt4tmioa regm is not to be 

interrupled by any iSiii%,lditft^doesnDtHiuBedia(te* 

ly relate to hhn&K. 

« H. 6. 4. * The next *ing to be •ooafidend, is wlnen ♦he 

Dr. pi'it. 3. ^}^ ^ abated defoSta, and whei« it is <m\j abate- 

^a8« a47' bie, ahd here the generai rule is, when t?he writ 

dtfuOo Aated; as if aA aiStion be brought agaiiifl 

zjeme ewert as folk, ttm mtkes another m»n*s' 

property lirfMe, without giving him ^am oppoclu^ 

lAty of defending hi«^elt, whnch ivmuld be cooA^ 

trary tO'CoitHnonj^fticc; tfecrefot^ the writ is de 

fiSo ab«ed. 

itH. tf.4. Butwfceu Uhewritfe at«t«»ble^ it fkould be 

Dr/pi'it. 3* flSf^fl "by ^adkig m tmtje^ or the writ ftaiids 

MiQtfl ) t^s eovertoro after t^ writ putpehaftd 



^t aiht a«r»» r/f/Hir tt whttii hcte tlladed to* 
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mull be pleaded t^Ji uJt' continuatitmem : for the 
hufcand is attached with the aflion, and therefore 
muft plead in time ; as the wife cannot by her 
own aft deftroy anothcF man's aSioa, nor the 
huiband, unlefs he conies in tioae^ ior the aftion 
was well commenced. 

Thus, if a writ be brow jht to the damage of P»lm;a7o,t»u 
40/. and declares ad damn' %ooU tfie verdifl ^ives 
30/- this is no erroK after verdi^fl ; for the writ is 
not abated defoda, but only abateable. 

Let us now confidec what abates the writ in tdi9, 
9nd what in part only. 

And the general role is, ihaf zuhaiever proves tKe Dr. pi'it, 4. 
mritfalfe at the time ^/tang it out /half ahatf the^\^^^\ .,^ 
UfTittMiirdy ; as if it appears * on the plamtin s 141, ^j^ 
DWQ Ihewing, that he has no cauf<^ of a^ioa for * Page 248. 
part. 

Thus, if an aflio« of trefpafs be brou^t againft 
two defendants, and the one plead that the other 
was dead J)// impetrationn hrevi^, or that there Is ? 5"*^* *• 
none fuch in mum natura^ the whole writ (hall 
abate ; for it is the plaintiiPs fault to abufe the 
authority of the court to call In. a man that was ' 
dead ; ^iiA it was no lefs an abufe of the proce|s to 
jjTue it againft a feigned peribin. 

Bat if one of the defendants die, pending ^hc" J'^*^- . 
wpit, this Oiall not -abate the aflion againff the gj; p^^/' 3^«' 
othqr defendant; for this is the aft of God, f^c- 
and no fault. in th^ plaintifF; but this falGficatlon 
of the writ muft be ih a material point j; for in a 
jpTixcifc^quod rcddai againfi two> if one pleads nori^ 
tenure, and the Qtbef takes the whole tenancy on 
hinodielf^ the writ fhall not abate in the whol^, 
bai fiand good agaixvft him that ha& accepted the 
tenancy, be^aufe he is a proper defendant to the 
jiaipn,,and tfee npn*Unure of the one does no way 
prejudice the ,othe^'defendant. 

But if there be two executors^ and one is named Dr, pl'If 7f 
of D, :md lays lie ^ of C. the writ fhaQ abate »>H^«*4» 
againft botb, bcqauft they axe both the reprefen- 

tative^ 
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tatives of one perfon, and muft both be legally 

fummoned; as they are both but one perfon in 

f Page 249* the eye of the * law, the plaintiff cannot proceed 

aoainft the one without the other ; but in ihjs cafe, 

the other defendant will be obliged* to plead, 

though the defendant's pka in abatement fliall be 

^rft determined ; and if it be found for him, fball 

abate the writ intoto. 

Co. Lit.3tfft, Antiently in feal anions, theire were no dama- 

3^3» ges given where nothing but the freehold was in 

3Lef.33o,33i.queftion \ and if the tenant pleaded non^tenure zTid 

4ifclaintier, the plaintiff could not aver his writ^, 

and fay he was tenant ; for by this plea the tenant 

(difclalms all right to the land, fo that he can never 

put up any p^etenfions or demands precedent to 

his difclaimer, and the demandant is immediately 

put into poiTdfion of his lands, which was the only 

intent of his writ, t^frujlra fit per flura quod fieri 

foteft per fauclora. - 

But where damages were to be recovered, noti^ 

tenure with difclaimer was no plea, for he might in^ 

I Lev* 330, 33 1 .jure the dertiandant, fliould he be arrefted of his 

damages which l\^t Ij^w gives him. 
IBM. But where the non-tenure was without difclaim- 

er, the plaintiff could either aver his writ,^ or take 
judgment at his eleftion, for if the demandant 
would take upon him, that the tenant be tenant to 
the freehold, he might put it ia judgment upon 
f r^gC ^5^' that * writ, and the entry isfiio fenculo haheaiinde 
executionem. ' • -^ 

At common law non-tenure of parcel abated the 
whole writ, for this falfified the writ, w hich al- 
iedged the defendant to be tenant' tt> the whole. 

But it was thought very bard tliat a writ, which 
was good in part, Ihould be totally deftroyed by 
this plea; and therefore 25 J? 3, i6^iheVrii: was 
abated only for that part of^ which non- tenure Is 
alledged. ' ."' . 

36*H. 6*7. But at common law, wheri ndk-ienure of parcel 

4 E. 3. 497- was pleaded, the tenant was to'fhew who was le- 



tf the Court of Common JPhas* * 

Hant, for they would not fufFer a writ that was 
good in part to be wholly deltroyed, except the 
tenant fliewed the demandant how he might have a 
better writ. 

But where npnrtenurt of the whole lands is.»M«**«5»* 
pleaded, the tenant's plea will be good, without 
ihewing who is tenant^ for he is brought into court 
to anfwer a demand which he feems to be no way 
privy to, but utterly difclaims. 

From this llatute arofe the diftinf^ions in our 
books ; but though a plaintiff cannot dellroy, yet 
he may abridge his demand. 
. For fince the defendant's pleading, i?cM-/tff»r^ as 
to parcel was not to abate the whole, writ, but to 
ftand quomd the other part ; therefore if the plain- 
tiff had entered ♦ into pa^^ and tb^' defendant *Page 251. 
had pleaded this entry to abate thewhoje writ, it 
would not have been a, good ple^a for il^ amounted 
to no more than that ^hich the defendant remain-^ 
ed a tenant to ; and when the plea wa.^ over-iuled: 
it was of iieceilaFy confequence that the demand- 
ant ought to abridge.; for iince the. demandant 
could go on with the remainder of his writ, after 
fuch plea he may go on as originally- .. . 

Thus inyorm^flfowift. the remainder for. the ma-- 4 j. ^.34, 
nor oi\J^aiey if the demandant enter,s into ^y part * H. 7. 16. 
of jt, he reVells the whole irtehold iaiunj&lfj and ^**^' '"*'"• 5' 
confe.queutly the tenant may pltsid 2i nor^fuure in ; , .. • * T • 
the whole, which •abates, the; writ fi.flC^,jas. well a$: 
before the flatuie. 

But \{ the forfKedon be for twenty »acresi and the Doa, pl'it^i^ 
demandant enters into fix, this is but an abridge ^^'J'JL' .^ 
ment 01 his demand, and is no more mm^ffon-te^ 
nure^t fix acres, fo that the writ Aands good ; . and- 
formerly they made this dijVin<fliqn, that if a de- 
mandant brings a writ for two feveral manors in 
two feveral Villsy and entered into one> this abated 
the whole writ ; joe they were looked upon astw.O< 
feveral demands, and the deftroying one entire 
iS^emandwas a deiiruflion of the whole writ^ being 

not 



«dth«p«d by theifatut^^vftufe left t^if i« was* ^t 

• Fage 2i%. 9 But if the detmnQ ♦a^ fop x^^mmms iti-tfye 
fame Fill^ they looked upon them botlt i6 ht Bti^ 
one dfeinhandj beiwg boC'h but psm\ <^f the fame 
|Wfc6 0f WKfchtKet>i# #as th6 idtal j; aii*?^ there - 
f6t€ fh« d^fewdtfht could ri6t pfcad l?h^ erttfry 
iM& cfm df the iwsfAOM ift aba[tett>^W ePf the wFwfe' 
writ, fp the plainttff might a'bfW^e His dfemanel 
J«fti oWfc 0i Ih6 ntahbri, and ]f)*oce^ Uy that 

Do^. pl'it. J. But the better opinittfl fe^iihs fa^ b^, tbat t!*oii^h 
Theol. 7tf. t4^ m^bfs^ be' fft^ t^o {tY^Hl Fflis, vetihe f^n-: 
UMF bf eriierinfg i«tb onfe do^s^ Ml abitt tbe wrr*,- 
battaitfe' tHey took thi ddfiWdnd of tti^ #f hr asl th^ 
««dly attfi' th6^ feveral dciii*i«3fe &f th0 #!»it, nt)t ^ 
fe iSiiwiy liidtp^ftdtfnf dert^fidi M t^e! yffit i dm^ 
AiC^' the e*t?y k«6 one fcr^jited a han-tinurt of 

Satfeely wMteh Wi*i i!6 good j^i^; ai&d the?re^foft^ 
re plaJrttiff MigHf v^eH.^btit*gfe Wsf wfH. 
H£if!0« k is?,' Wm Ihiis ^b^idfetoient dofe$ hdf ex-^ 
•fifA tl^ }>etf^dai d^ftihntfi ; fbr t^iis flfatiite, frdttt 
^Wfice th6 <?^(iitatiori' aff5ft,^ exifeiids dhly twrea! 
aftions, and ti6t td perfo'h^l ; thercf^?^ ?f iii dett 
ttfe dd^fehJfeht pleads th^v firtc^ tite purehaft^ the 
^riti ^^ t^^iiHiff Ka^ teceryect part of fhe debt; 
llhe ^h<ile irHt ftril abate,' becaiift it ajjj)e#rs th(* 
f Page 253.trhok ili<r«<f/ii not d^^, ^s by ? ihfe wfh i^ d^- 
ftfebdrfy Hirhi^h hfe had already Wgun iri i^ tohii 
of juftice. 
Do<Lpi»S. ^; Slit if df rtgfet b% IftbiigKf 6rf ah cjrbligatibh to de^ 
^'iJ-Uti *w 1*^^"^ ^^^"^y q^aftfers ot barityi it i^ nfd pida td fiVi 
Sen of it; it that ^^^i?,jS/'A» the f^Wittlirfhad rctei^ej Khttn 
» he]i>ed tfter 4wrtfcr$5 for th6 delivery of t4ie corri is etellftim! 
wd», by the to the boAdi th<i c6i»ditioni ftbt bein^ fulfillgdylb^ 

jSaM4.i8i. TfiCiidibf l>dj^/te^d J»«>^^ Ihe pfelHtliFd(*^ 

««yk 173- ctttfed foi- ^trears of a t^^nt-eftatgte, ind dethatiddd 

a lat^r ftttti than >Vas^ dUd tb hirfi u^^on his d#h 

fl«^b^/by7A loi. <h^ dfefehdaht pfcaded ^ htiSt 

plea, 
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pka^ and tliepjaiiKifFhsHsl^jiKigimieiit'for hia^ 
demattd^ but,, percei^'ung his tniilaice oni the en-^ 
try of the judgment, he releafes the yA.ior. artwi 
\i fcflnls Xi& be R'g^d rekirfe, and that it ^va ntit a 
falfificatipiv of hrs- wri4?,. but rather »n: a-ffipopaftcte j 
but. irt the argument oi- that cafe,, if thedefeadanc 
bad lakdD advant^tge of it in duie tiin«,. k would 
haveaba'ted the vrrit. 

So if the demaad'ant enters, intf) any of the Doa. pl'lr. 5.' 
fclndsy pending the* writ^ he fbdll abate the wpit w« ?, '^•^; 3*- 

4 > ^ o Cro.EI.35, (43, 

Mo^ Moor 4(56: 

When thtf defcmbut pleads a oniat^r vh4ch» o<^« pi'it 6. 
gives^ the pfeintiffa better writ, he fiiallabale the ^'fo^;;;^*^^" ^' . 
othef ; i% yi Br6f|>«{& be bro'Ught.by Ofte t^nant^.the jury. 
irfefe*dant t»ay pdeadthsl he 'n^ai tie*na«t in^Ommoa 
vrith a * ftrai^er > tfK" i-hii faifiCes tb^ J>laimlft'$* Page 254. 
d^f&aild, dn4 inews thdt h^ it95^n€> right t«^ the ac-^ 
tfeh he has coAwbei^ced. 

If tt^te b® twor OF m^e piatntiffjry dr d)£abil>t)» So if it be found 
trt em of th^m fball ftop the oihcJri prcicecdii>g^oin '^y ^^rdift. 
their wHt f for as they have made it a jdi»t de- *^* '^s* 
mand> the defendant, by difabHfl^ oive o£ thetni 
ftir#$*tl*^ cithers h^ye rm figh4 lO' pc<>CiUe0j for 
ttteycafl^ot all recoye*, aad the wOt has fopgofe^ 
tlMtirt aU l<* haK^e an (ff|\ral rigjit* - •■ 

When tlie wvlt doth abate by the plea o^f one foF g (^^ 
want df fdf rfii^ it is abateabltr j»»ad^ the reft, although 
thfey h^i^^ pfkided tcF iffite. 

If a man pleads a joint teriai»€Yi Ot fevefal te-r 
6n>Aciiii6/ ^v ii^le^ tenancy j thts is a good' plef in 
*B3feWeWt \ for »h<iugh tha ir«eho^ld is ack»»v^ 
Wgeci to' b& in th6 detend^nt^ yet if he ha«- sK)t xh^ 
freehold in the fame mahner a» he is fupppfe^l tQ 
have it by the Writy h 14 a goott plea to tbewritj, 
ai«d tH45 Ve^ficm isy bceatife htt Gannot dereigrv hi^ ' * . 

<itl8 to the frbehold in arty other ma^ftner ttta« a« 
J>e theiK holds it; and therefore if t4>e^ ptai»titf 
ddth not iniplead hin» m the rivannerhe theii hold| 
it, the plaintiff ufed to purchafe a new wi^itj 
^''hich brought nb great har^fhip in ih^ oUl ume^ 
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^ when the infeudations were publick, and every 

"ge 255. one either * knew or might know how the feudal 
tenant held. 
Booth 3*, 33, Hervce it is, that in fach pkas ihe tenant mull 
lut. II IX. either Ihew a title, or vouch over as well as plead 
to the writ, hecaufe the defendant does not Ihew 
the necefSty he has to ufe fuch plea unlefs he 
pleads over, and he fhall not only anfwer the de- 
mands of the plaintiff to begin again It is demand to 
lands which the defendant owns he holds, unlefs 
the defendant fhews that he could not come to his 
title but in the manner fel, forth in his plea* 
6, It. The next thing to be confidered of is when a 

' '^ writ is abated by matter of record, and here the 
genefal rule is, that whenever it appears^ on fherecord, 
that the plaintiff has fued out two writs againjl the 
fame djfindant for the fame thing, thefirjl not being 
determined, the fecond writ fhall abater lor the law 
abhors nAiultiplicity of a f) ions, and will not allow 
that a man fhall be twice arrefted, or twice attach- 
ed by his goods for the fame thing; for if fo, he 
might fuffer in infinitum. 

And it is not neceffary that both writs fhould 
be pending at the time of the defendant's pleading 
• Page 256. 'fi abatement ; for if there • was a writ in belag 
at the time of fuing out the fecond, it is plain the 
fecond was vexatious and ill ah initio ; and there- 
fore could not be red^ified by a fubfequtnt deter- 
mindlion of the firft. 
4H. 6. 14. ' ^^^ then it muft appear plainly to be for the 
Doa. pHt. 10. fame thing, for an affize of lands in one county 
ftiall not abate an afiize in another eouniy, for 
fhefe cannot be the fame lands. 
3 H. 7. 1. 4. ^^' Tiformedon in rent may be pleaded in abate- 
t>o€i. fV\i. 10. ment of ?iformedon of the fame manor whence the 
rerit iffues, ^ vice »^ry&,becaufe the plaintiff cannot 
have a manor and the rent iifuing out of it ; and 
, therefore the fw'condyorw^rfp^ is apparently vex- 
atious. 
Do&»prit. iz. I"^ general writs, as covenants, detinue, and 
aflize, where the fpecial mailer is not alledgetl, 
- and 
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and the plaintiff is nonfuzted before he counts, 
though the fecond writ was fued pencling the 
other, yet the formedon fhall be pleacied in abate- 
ment, becaufe it docs not apptar to the court tliat 
itwasforthe fame thing, lor the "firft writ being 
general, the plaintiff might have declared for a 
different thing from what he demands by the 
fecond writ. 

But when the firft writ is a fpecial wiit, and fets £o4/em. 
forth the particular demand ; as in a -pracij^e qtwd 
reddaty &c. there the court * can readily fee that • Page 257V 
it is for the fame thing; and therefore ihe plaiYi- 
tifFfliali be nonfaited before he counts, yet the 
firft fhall abate the fecond writ, it being apparently 
brrought for the fame thing. 

The law is fo watchful againft all vexations , • " 
fuits, that it will neither fuITer tv^o «i6^ions of tlie 
fame nature to. be pending for the fame demand, 
nor even two af^ionsof diilerent nature. 

Therefore it is a good plea in trefpafs, that the ^ ^r^ ^ 
plaintifF has brought replevin for the fame thing, Dott. pi'it. 10. 
Waufe in both cafes damages are to be given ior 
the caption. 

But then there muA not be more defendants in ifi^em. 
trefpafs than in refleti;t, or elfe it canriot fquare* 
with the averment that it is ufta eademq ; cdjtio. 

So in aflize of darrcign frefentmenty z quart- fz/^Hub.. i8> . ^ 
ftdit depending for the farpe prefentatiph is a good 
plea. ' ^ 

' In a qua're imfedlt brought by the earl of Bed:- ^^''^- «3y. " 
^ord a^gainft the billlop of Kxeter £5? '»/•, the defend- , 

ant pleads the plaintiff had brought another ^w^jyi? 
impedit againft the fanrie bifllop for the fame pre:- - - "^ 

fentaiion, whieh is Aill depending ard' un<jet{^f-' " \ . .' '^ 
rnijoecl, with nn averment that it was the famcplaiii- ♦ s .. 

tl^, avoidance and did urbance; the earl re f. Vies,. ' ^' '^ "* 
that fi nee hi's former writ purchafecl, the fari^e \,,l ,.r > 
church being ftill void, lie prefented Ilcnry Curiis * Pa^^e 258 
to the bifiiop, who refufed him, which is the dff^ t> *• t 

tfirbance he now complains of, and truv<.rfcs ihit 

it 
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it is the fame diflurbdnce on which both stAions 
were brought ; the defendant demurs ; and ruled, 
the writ fhould abate, for though there muft be a 
difturbance naturally to maintain the a<ftion, y^t 
the principal effeft of the fuit b tO: recover the 
prefentation ; for the nature of a quare impedit is 
be final on nonfuit or difconti nuance, which his 
would defeat; for by this rule the plainiiti might 
bring a new out without leaving the forrncr fuit. 

And though in this cafe there was a new defend- 
ant, yet the writ abated, becaufe there were two 
quare impediis againd the fame man ; and there* 
fore a frefli defendant could no more enable him tQ 
bring afecond ^uare impedit^ than a new diAurbance 
Could. 
8alk. 1. Nothing fliall be pleaded in abatement of a fe- 

QOtiA fcirejac* upon a judgment, that was pleads*- 
Show. \6f, ble in the a6\ion ; for it would be unre^onabte 
he fliould difable the plaintiff from having execu* 
tion, fince he admitted him able to have judgnnent; 
all matters in and before the writ mtifl be pleaded 
in abatement, for no advantage cai^ be takeq of it 
by error. 
•Page Z59» * But otherwife it is whgre it is ^fter the wrlt^ 
Bre. Flux There is a difference between original and jadl- 

Latin 48. cial writs, that in the former matter of forr^ 

^ £*^^jj^^' ,^ abater them, as well as fubllancej; ahter in the 
' later ^ far if the fubllance be good, the waflt ol 
form will be aided. 
9tlk. ^. In plea* of abateipeaat which relate to the per- 

fon, there is a neceffity of laying a vet^uey for all 
.fuch pleas are tp be fried where the a«5\ion is laid. 
Idem ifto. If the defendant demurs in abatement, the court 

Moor'sCafc 198* wiU give a final judgment, becaufe there can be nrp 
^ererepiyaf- demurrer in abatement; for if the matter of 
ter jadgmcnt on abatement be deborsy it mult be pleaded i if intrin^ 
^urrcr. flclc, the court will take notice of it themfelves, 

* ** * If the plaintiff demurs in bar to a plea in abate- 

ment, he difcontinues the fuit j; becaufe he does 
not maintain the writ. 

On 
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On a plea in abaument no advantage can be 
taken ol the errors in the declaration, for nothing 
but the writ is then in qucfiion ; for nothing elfe 
is plead<ed to. 

When a writ is brought for two things, and ti Godfrey's Cafe* 
afpears the plaintiff cannot have any other adion ^'g^^^^^'g- 
for one of the^n, the writ fliall Aand, for the part 
which IS good; but 4vhere it appears he can have 
another writ in unother form lor one, there the 
wtiole writ fliail abate ; when thef e can be no * bet- * Page 260. 
tcr writ Idrougbt for that parcel, it ought to conti- 
nae; butif another writ coald be brought for the 
parcel, it is bad, and ought to abate in toio, 

if a fecond writ be brought tefle tlie fame day, Allen 34. 
the former is abated ; it fhall be deenaed to be 
fued qtut after the abatement of the firft. 

The court will not allow two quare impedits to 
be brought for fhe fame prefentation, (n/rs^.) a £e* 
oond4>y the defe>ndafnt againfl: the plainiifF, when 
tiiere is one spending in court by the plaintiff agatuft 
the 'defendaot ; ^t fie m breve di fttrtittantyhoaixii^ 
the defendant ca« have the lame remedy on the 
firfi writ as he could on the fecond. 



CHAP* XVIH. 

Of Cojis. 

nr^HEtlE was nofuch thing ascoftsof fuit at 
JL common law; but if the plaintiff did not 
prevail he was amerced iyrojaljb ctamor-e ; if Jic did Reevefi ▼. 
pretaH, then the defeiuJant was in inifericordia ior Futicr. 
his unjuft detention of the plaintifi's right; but^"-^**95- 
this mr.de tl>e plaintvfFno amends for the cofrs that 
hehad laid ottt o4 pocket in obtaining* his right;* Page 261. 
,fo iiftood tiW the fiatute of Glouc. tap. i. but by ^ j^^^ ^gg^ 
tijat •ftRtnte, 'if any perfon recovered damages in a 
plea perfonal ormix-ed, he ftiould have his coih, 
which was rhc original o» colts de incretketito ; for 
then damages were found by tiic jury ; and it v»as 

thought 
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thouglit nodiflionour to the court, to tax the mo- 
derate Jets oFcounfel and altornies that attend the 
i;aufe ; fo nnatlers ftood for the plaintiff" till 43 I,h 
cap, 6. by which it >* as euafltid, that if upon acfti- 
on perfonal to be brou|;ht in any of her majefty's 
courts at Wtjimwjitry not being ior any title, nor 
ihtereft of lands, aof concerning the fr':eholdor 
inheritance of any lands, nor for any battery, it 
Ibould appear to the judges of the fame court, 
and fo fignified or fet down by the juftices, before 
whom the fame fiiall be tried, that the debt or 
damages to be recovered there in the fame court, 
fhall not amount to the fum of 40J. or above; 
that in evjry fuch cafe the judge and juftices, be- 
Ibre whom any fuch aclion (hall be purfued, fliall 
not avvarri for cofts to the party phintiflF any great- 
er or more coils than the fum of the debt or da- 
, mages fo recovered iliail amount unto, butlefsat- 
their difcretions. By tJjis law no doubt they in- 
tended to bring back all perfonal aft ions into the 
courts baron, or county courts; but they did 
Pa<ye Z62. Jio^cffeftually * do it ; for as the lavr was wdrded 
^ It did not take away cofts de incremento from the 

courts o{ Wejlminjicry if the damages were under 
40J. but they only gave a liberty to the judge, 
where damages were under 40J. to certify againft 
the phliilitt having coils, unlefs in cafe of battery, 
or vvhere tiile of freehold or inheritance came ia 
queHion ; Ixit becaufe it was hard, that when a 
man bad afferted his right, he fhould pay cofts 
ior it ; and that if oae injured another under the 
>ahieof40J. that he fliould not be redreffed in 
the King's Courts, they never ufed this power of 
certifyiirg. 

Thus it ftood till the ftatute of 22 c3f 23 Car. 2. 
cap. 9. whereby it was enafted for making rhe law 
of queen EUzaheth more efFeftual, that in all ani- 
ons of trefpafs, affauU and battery and other per- 
fonal anions, >* herein the judge at the trial of the 
cauf;; fliall not find and certify under his hand up- 
on the back cf the record, that aa affault or battery 

was 



tf the Court of Common Fleas. 

was fulHciemly proved by the plaintiiF agaiiUl the 

defendant, or that the tiile or freehold of the land 

fnentioned ill the pl.Tin'tiri^s declaration, was chiefly 

io^queftiou ; the plaintirfs in fuch adion, in cafe the 

jury fhall find the damages to be under the value of 

40X. fljallnot recover * or obtain morecofls of fuit ♦ Page %6^> 

than the damages fo found fliall amount unto; and 

if any more coih fhall be aw aided, the judgment 

ftiall be ^oid. 

This ftatute llkevvife did not repeal the ftatute 
of Glouc*; for a ftatute cannot be repealed by im* 
plication; and therefore the judges conftrued it, 
that the cofts de incren.t/ito ouglit Ihll 10 arife in all 
fuch perfonal a^lions, where the judge's certifi- 
cate was not neceffary in order to tlie obtaining of 
cofts, and that was not only by the ftatute in two 
cafes, ivhere trefpafs was done to the freehold, or 
to things fixed to the freehold, and the damages 
under 40J. and in battery, where the damages were 
under fuchfum. 

Therefore, if the defendant juftified by any i Sa!k. 193. 
thing thac broueht the title of the land in queftion * Y*""^**'?- 

.. f-i 1 ^ \.*r ' a Jones 288. 

upon record, there the judge need not certiiy la Rflym. ^g^. 
order to intitle the plaintiff to his cofts ; ibr it was Smiih v. Eat- 
not a cafe within the ftatute- Secondly, If it was an ^^''^^l 
a6\ion of trover, or trefpafs <i^ bonis afportat is ot Bm% v. Ed^trd. 
goods and chattels not fixed to the freehold, it was ^ mbcrbach 
out of the ftatute, and no certificate neceflary to ^l^^ct and Tai- 
inlitle the plaintiff to his cofts ; and therefore the! boyf.. 
plaintiff had cofts ^<f incremento on the ftatute of ^"^^^^: ^'^P- »• 
Glouc\ So thirdly. If an aclion of trefpafs to the LaT»e v!* 
freehold, and an aftion of trefpafs de bonis * afpor- rrowne. 
iaiisy were joined, and tiie plaintiff recovered in * l^^ge 2*^4. 
general upon both counts, he had no need of a 
ccrrificale to obtain his cofts; and therefore cofts 
de increment o went upon the ftarute of Ciouc\ 

The ftatute of 1 1 & iz JV- 3, cap. 9/ maintains 
the ftatute of WmgCharlcs, as extendin;>only to the 
courts of H'^ejlminjler ; but farther eij^Tts, that it 
iliall be exteiided to the j riiici;»aiity of JVc.Ls and 
counlies Talaiine. 

This 
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iTihis pon;Ajnir6lion of ;the Jud^e^ of the Aatule 
t>f ICing Chai:lis rfeeais to be .very cigiit from 
the :8 j£i^ 9 cof Ji^* 3. co^^ 11. for the inooave- 
nisncewas faund, that the pcopledid trefpa{5>u/p 
on their neighbours ; yet not fo as to the value o( 
40i. .E»nd fo they could ha ve'^no^pedrefstit thecoosU 
of /f^/2i»Myl£r, without lofing their co^in fuCh 'a<>- 
tioDS,; and therefore by (hat Aatute a>third Jinanaef 
of certificate vas given, in thefe words ; And for 
^ %he preventing .oi wiVfiil and. malicious trefpafs, be 
k^enanfted, that in all a6\ions of trefpsri^ tp^be com<- 
mentred and profecuted from and aiiter ,^ Mare^ 
11697, 'in any of his Majeiiy's ^counts of recwd at 
We/lminfi^rp wherein at the tfial .of 'ihe c^uie k 
Ihajl appear and be certified by ithe judgtfr under 
his^hand upon the bpck of the-teoovd, that4ihetFef- 
pa& upon Mthich any .deteadant fhall he found 
♦ Page 265. €"^^^y>* was found wilful and malicious, the plam- 
liiF'fhaU necover not oi\ly iiis .damages, but his 
full cofts of fuit; any former la># tothe contrarjr 
notwifthlianding. 

The iirtentiou-of^thejftatuteof ;£/«*. was to re- 
duce all'a6\ion6, whei»e the debt or damage wias 
40fv into the court >baron, orotlier county courts, 
whereby they thought the profits of landlords 
would be encreafed, and the «cofts of defendante 
diminiHied j but the ftatule failed of effedling that 
purpofe, becaufe »they do not put it merely upon 
Ihe damages given by the jury under 40J. for in- 
deed that would have been hard, where the ury 
gave too little damages,to have .puoiftied -the plain- 
tiff ^ith the lofs of his cofls ; and ^therefore they 
put it, that the judge mud certify the damages 
proved were not above 405. in* approbation of <the 
^'jd« Danv verdifl ; but the judges thought it exlneamely hard 
Tit. Coiu, ^o certify in order to-make pUinttffs'lofe>theiCo(b 
where they had prevailed, unlefs the ailion were 
exceedingly impertinent and -vexatious. 

There were no cofts at com^non 'law given 4fif' 
prc^jffo under that title ; t)ut the plaintiff w«spa- 
niihed in amerciament to the kin^fraJul/b^^JamoUi 

and 
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and the defendant infriifcricordiay where the judg- 
knent was againft hijnj and therefore Aii^as not pu- 
niflied with the expence litis undet that ♦ title, * Page a6<» 
tecaufe he would fufFer twice for the fanie 
fault ; but it feeths in the iters vrhere the expences 
of the fuits began to encreafe, they Were wont 
to give their cofts in the grofs and unblend?- 
ed with the damages ; arid the Judges/ being in 
thefe iters affifted with the officers of. the court, % Inft. i^s, zSiJ 
and not hurried 6r ftrtiiried in -theit iitthigsythey 
could eafily make a cofnputation bf fuch cofts ; 
but when Ed, i. was changing his iteri, and hiring- 
ing in refidentiaty J ufticestb go the circuits and 
try the caufes in their eounties, that there might 
be th§fame unifoirm la-^^ ; then it was* neceflary 
the cofts fhoUld be ta±ed above, and not at the 
affizes; arid thence by theftatute of G/owc',thei5 
of Ed. I . they introduced cofts fbr ^he^ plaintifi^ ♦ . 

and the words are Uj30h the affiz^s, wtitsof coze- 
nage, &c. the demandant {hall recover againft the 
tenant the cofts of his' writ purchafed, together 
with the damages aforefaid ; and- all this {hall he 
holden in allcaufe^, where a mail recovers dama-* ^ - i 
ges; this brought in cofts in real anions, where 
there were no damaged, and aUa in all perforial - . 
anions ; for even in a^lion of debt there are da> '" ^ 
mages for the unjuft detention ; and upon de*- 
murrer the damages are confeffed, and theTreforfe 
there is a fufficienlf authority ft>r the. court to 
affefs the expence &Vw, or damage. . r 

* From this law they began to make it a rule * Page ^6^0 
for the better executixin of the ftatiite> that the 
jury fhould tax the damag^es apact^ ehdthe'cofb 
apart, that fo it might appear to the court that the 
cofts were not confideVed in the. damages ; and 
when it was eHderit, . that the cofts taxed by the 
jury were too little toanfwer the cofts of thefuit^ 
the plaintifl"' prayed^ that the oflicer might tax the 
cofts that were ififerted in the judgment 5 and 
- © -therefore 
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toetiaCB at hit inyfr* 

The ftMHe ^f •GJ^' is i^yedC^, that be 
0Mdl reaovlBT in ttt «9i^ whl^f c damsyea are reoo- 
jwr«bk» and irom bifin^, ^ie prep(>£i'tioi:i$ w«ce 

jRi^, Tk9& n^eie di^ifiages were c^coverable ^t 
ttbs^tkne of msiki^g Ih^ Aati^e; there tl;it pluau£F 
^kill itcoivtec his «0&| wkick is % the idain 
XBtoain^ ^f the iUiftiM^ whi^&ys^ the pls^ntUf 

4^aA haw cab. liitherever he has d?^^ ^}^^ ^^ 
Uiett soeienSfal i[fl^es foaiwl ffHr thie jd^ntiff, or 
K^n- 4S< iiitepmftthcdcfcttdMtft inti^e. cofis s^^ g^vcn upon 
i«co.iir. tbeiriiQled»a«gethepIj|bitif,^i^a^^ 

Aronilb* Wi^ere 4iere ?Fe daws^ befc&-e t;he 
<)idddiig0£thU ftamt9f a|i4 as aiu^quent ftal^te 
* Faige 268. jbldUca cs ts^les thefe dw^> * H tikewife 
thvbleaer tft\ikt( |fce^fW(giy:ea ^x tl^ fta;t,Mte. 

'That ^ftiile» that di»i|^}i^.e^jtn^ble$ the dgma- 

-^gcs, 4oes(dtfl»bIe ^or ^hle, the ppfi^'^ befaufe thcf 

srekHdcedui^ii atpart pf^daj^ges/ 

3W|'I^ ^9SUnffjr, Sut where l4ie ft^l^te gives either 

Si 1^ 9S^. ^b;jS1«> dm^ lor tiieble daii[«iges. £ubfeiiueDt to 

CorapieAt In- thShM^^ liadrv Uife there i^r^ 9^9 4aipages belFors, 

^"" ' *3o» iftecesiomfislhallbeaUoNT^, Ij^qaufe the party 

-can ianoe ' •nothing 'aaore'thnii'fuch a ne>v fiatute 

tes sii«ady\gi,yefl» and thitf^ i$ da^s^ges only, and 

«hetiintatejo£ Gkutf cznn^of^r^ttq 9(id co&s to 

what is given by a fubfequ^r fljiktut^, becaufe tlie 

'^ aicrwibnuteimnfLbe a>nftrufsd fcom itfejf, which 

levels dan^ageadnfy J i^)d.ther<^<^<;e fi^r the court 

ttLgive'doAs in inch elites ^ii^ofilfi he tf>xo beyond 

the intention of: dbc k^iOf^^i^e in that, (iatute. 

Fmniify^ Where.a itai$itt» (a^ ia wafte) 'which 
l^tef trebk damage, the jyirxgHre (v^gk daroa- 
^B^ jwUiibh are afterwarcte treb]^; by the court; 
Ar it is thejury's part as ma^er. pi faA to afcer- 
tm the damages^ and it is thjs bufinefs of the 
cduittofee the law executed^ and confequently 
ta treble them. 

Fifihlv, 



1^ t^Qfiirtjf, Gsm^ ijWw^- 

.iAr.35.;3r,he ^^coqirfpr ii^^iWmitJiW^.ftaWe, be- •Pap «6>' 

in feveral particidairs^ to, pretent frivolPUft 9riA 

perfonal aflions, where debt and dafmages wereliO 
|>c r^^jre^4; ?Ad;jqj4«$Atc4-th%t Ji| &i*i p^iiE^otial 

^f y IhouW.bfiiyf : A<ii»<*e f«o% 1^ th^ fmi *e* 
Co.vtre4>. H9 Wi the Judge ^rtUiiKl; , thai . tfee JUriidt 
CQfl?era$<l|be.titfe9t*P:laWs*,Qr.aiata ]^t«er]^ 
#as proved ; thii ftati^A t^5^ ir«i^i^<t! fey. %% d ftg 

word^, if the damages ^|«Q^air^:)lQd«sr4o#« ttere |^' •* ^ . 
Olil) iKiiiO m9tit ,^6$ tim49ma^ ; bmt this f ftl5^** 
fXlejvdf jQiolrtp :Vifad$ wHwh $ilS/^: tiift -ptuekla^ 
ag^is^.thofe which .^P^rnt^ 

coftftthaji.dwi^gps tac^Stipn^ tj{efpdA» j#iai^ 

and batterji Knd all other pttSoftid jt^oos wbntt 

tktej^ IVAOUM: P.r:^9re tfa£(v«rtd, aiflfd if ittortf 

€$i% Ibe jiidgn»9njt.ii^riy^^ , , . 

- y * ^d thifli by .J i:>& i% Wi j; Ck 9. Jf eactended • Paige vji: 

toth«| pi:iiQ^p^U^y;of.li^4iW:aQd>c0uati^^tf^ 

But f<f**,:tb« tiW Jiaicu :beti% tcL be c^m- 
jJMnc^ iQr tbefe qqfurtis, if they aee KUHiidtietfeed ki 
Uie ii»ff r^r>! aikd. renu>y^ ^iyiMbi^Mtpus. ox ur^ 
ik^afuAXiXQ . tkfi toufttiof .tyefimiMfitr^ there thi* 
tJaintiff {hall have fuUco^; 
! JR/; tbe ftatate PJF Sb^* 5b ** 3. c* laiii all ^M-] 
Qi^^f ircfjpiab wiHte the judgt certifies that ibd 
\^if9{%m^% ynXtxA ^Jld.insJkkiusitbe.j^ltiiilxffist 
iQi re^Qvcr -hi$ fuJloafts. 

.0 a Jft« 



' The ''Wficry- and ProSki : 

SjH.s.^j. ' But thewordis of the ftitutcf are confined to 
JJ. Bendl. ic • wrongs doiie, or' debt, or damages due to the 

?;fVi:'4!;o3.P^?*"f^ff.^,^^^^^^ ^d therefore ^ executoj 

Wiachio. or admiftiftrator- « not withm this Itatutej and 
»Dinv.a34. then the plaiiitSff pays nocofts; for the teftator 
*• »^' *a4. j^ ^g jj. ^g^^ pfeinfiff by him, andhe is not to 
recover to his own ufe, but is thiftee for the crc- 
'ditort - -"•'"■ ' : •'• - " ' ^ * • 

Cr«. El. s^ The infant likewife comme«dng his fuitby 

iBttW.i88. gua^ian,*^ there can be no malice fuppofed'^in 

him. ...'.' 

aRol.Rep«88. There is a protifion like wife iti this M3, tHsit 

* D^' *^ii^ whoever fueiB^ ifi;^rma pauperis fliill-iibt pay coffee 

* »4. ^^.f^g^ pttlrfflmient at" th6 difcretion of the 

ob^t ; but -if he be difpaupered,; the court gene- 

* Page 271- tally order coils to be taxed; a«d for non-pay- 

ment he fiball be whipped. - : ^' ; : 

By 24 If* 8. € 8. the defendant fball recover 
.- tto cofts-on noiifuit, or verdi^*, where The- plaia- 
tijflTlUes to the king's afe.^ -* •..-.'. 

Cn. tliif^ , Blitby' tht.ftatuteof 18 £h c. jj: informers 'are 
i*Swindt*i 16. ^ P^y co^y that is,'^ When they aretb receive the 
whole benefit ;^>'aQdthis ftatute being more gene- 
TSly. vf jr. that the- judgment be ag^ft bim by 
» Lev. 1 15. iudgment of law, it • feenls up5n «Crreft-of judgJ 
*^«^ 35. ^^nt he fhall jiay^ofts. : - ' . 

Hobb. as©. '■ Theftatut€,of 4 J4i€. <u 3.' ^xte«d$ 16 all aflt- 
ons where a plaintiff i$ n^nfuify or a verdi6! paiTes 
againft him, but extends ndt to^ infants or execu- 
tors, being upon thetmod'ei.of'23 H..g. c. 15. 

The 8 &'^J^. ^. r, I'd. gfvas toOs im all ani- 
ons on demurtser to> th^ defendant^' where the 
plaintifife havecofis ; and therefore* they recover 
none in abateoient iince the 'p>aintifFs have ^6 
cofts, as we have already faid. ' ' - * a 

-iThecoftson ^nonfrofs are given by the ftatutes; 
Aiidthis is either before decl a ^ip^; and then h^ is 
demaadable; for he is not in court by attorney 
till he has declared; but fince he has put in hiS 
appearance by attorney, the court will vacate his 

appearance, 



' 5^ i^ Court of Comtnofir ^kqs* 

^ippearance^ if he does not do as he Qught tp do . 

in declaring; and this fort of nonfuit \s as we]L ** Page %*]%. 

within the ftatutes, as wh^n he is demandable at 

t}ie nifi prius} but be^aufe the King^s Bench fujf- . 

fered them to be three terms, without awarding 

ncnprofsy therefore, iDy ^ EUz, c. .2. if it fleep. 

above three terins, it is enad^cd/ that the defen-, 

dant fliall have his cofts and damages. /.. . * 

After declaration put in by the plaintiiF, and 
the defendant puts in a bar or a ^rejoinder arid " 
the plaintiff does not reply, there, is judgment 
againft him on the bar,^c. and cofts awarded,, 
becaufe he does not profecute his writ with , . . ^ 

effea. '..'•,•'' 

.But after iffue joined, or a vefdifl given, the 
plaintiff cannot difcontinue. without leave of the^. 
court, which is never granted, but upon payment 
of cofts. 

But if the defendant arrefts the plaintiffs judg- 
ment he has no cofts, unlefe againft an informer, 
as isaforefaid; for this is out of the words of ♦ • • 

the flatute, and they did not intend to favour 
executors in arreft of judgment, where the de- 
fendant had obtained a verdift. 

As there are feveral ftatutes in relation to cofts 
in replevin, and error, we will here treat of cofts,- 
particularly in thefe two ^ftions. ' 



Firft, Cofts in Replevin. . * Page 273. 

IN Replevin the plaintiff had damages at com- *Diov. %%u 
mon law> and cofts by the ftatute of Glouc* as 
a confequence of fuch damage; but the avowant 
or defendant in replevin had no cofts ; but the 7 
H. 8. c. 14 gives damages and cofts, if the plain- 
tiff be nonfuited, or have a verdiS: againft him, 
pr be otherwife barred ; for every avowant, or 

perfon 



perfon thiat ulialces cbnuiztoee, JuKllfi^is aitballiff^R 

fifiofin onr Iccoiid" cteliverahce, for ffitfwi reht; 

i:tifio^9 or fi^rvicie : this not ext^h'cKil^ XbdzW^ 

feafent, the ftifute pjf the ax i5h 8^ ^ 19. exttti* 

to avowry, eWr. f$r rents, euHoid^, and'ferVfctt; 

Ok. or for daina]ges fetf^it, or for ptB^er rent 'or 

rents, fd that a rent-charge is alfo within ti^xt 

fetute: ■ • ^ - • ■ '• * ' 

Sard. US* ' If ut if^ the defendant t>]r his jtiffification ctiim^ 

■?^i^5f jfroperty, as if he; avows for rai(hf, breach of a 

%i.Al6!^ b^r^aw, or 7f(3wimVjp*«», he cannot tecovct' da^ 

Cio. c«r. iodkges by this fiatute i but i^ fienw h<i ntiy- haVe 

4it> 497< ijQjy 5y ^ y^; becadfe the i^lkinftiff rdcovcit^ da^ 

mages in this aAibn. ' 

Vide 17 Cfir. a^fbr t)ie tiidre foeeajran*rf- 
feAud proofing u]p6n diftirefs af&cT'avbwries fbr 
rent."' • ■ ' ♦ ' "' " .c . . .- • 



• Page 274. * Secoadljr, Cofi$. in-, irrftt. 

AS there are no damages iia this writ', but only 
a.reyer£al or affirmance of the former judg- 
nieiit; io it was necefiTary to niake a Aatute' to 
tedrefs the mifchief that would arife froin writs 
of error in order to delay execution ; ahd th'^rc* 
fore the 3 H* 7. c. to. ena£)s, tliat whereas 
plaintiffs and demandants have been delayed 
from the execution of the. jndgcnelit by writs of 
iprror, that if"^ny defendant, or other perfon 
bound by the ju<Igment, brought a writ of error 
indeiiay of execution, if the judgment be aflKimed, 
or writ of error be di&ontinued, or the j^AaintifF 
in errbr be npnfuit by default of the patty, thfe 
party againft whoiti, the ^rit of errot i$ brcru^t 
iro« l|^ 66$: ^^U recover his con^ and damages, for the delay, 
' * IfX the dlfcretibn of the jufficcs before whont the 

writ of error iif. * 

ThU 



%J thi Court of Common Plitas* 

This fiatute is conftrued not to extend to a^ Dtav* 117* 
writ of error qu^ pi* Ih^i^ tettiiKfe It Ami it 
not ihentioned \)f hiine, nor t<c^e2?^M:s or adiF^ 
miniftratbrs, Becanlk fhe]|r are tt^tlbOUnd ^ tiie 
judgineii^; but th'^ al&ts ; ziA bl^g U t^cP df^ 
they ar^ ndt ptc^teed to brinjj; Ihie Wrk df crt« 
for deliay. .1 - 

* Xi^^h ar6 nb colls fey thk aft, vh^lPi* €!(:*• i^age %i<. 
ecutioh is exe&ated, IfediuteRis^iW delay of e*^ 1 Vcn. «8. 
ecution. ...-,-, ... i Lev. 145, 

Norcofts on a writ of error in firmedon, be-Rtjnu 134. 
caufe the plaintiff had no cofts on the firft judg- 
ment^ and the intent of the Aatute is conftrued 
to prevent the delay of the execution for the firft 
damages and cofts. 

There are no cofts in a writ of error in cjcft- • Vt«t. ft. 
ment, where the damages and cofts in the firft are ' 
levied for the fame reafon. 

In a quare imfedit there are cofts and damages 
given^ becaufe there are damages given, thougk 
not cofts in the firft judgment; and being in 
delay of execution for the damages, the court 
have thought it a point of di(cretion to give da« 
mages for the value of the time delayed; and 
tlie ftatute likewlfe authorifes them to give cofts, 
where they think it reafonable to give damages, 
becaufe they cannot recover the mefne profits iii 
the a£lion of trefpafs. 

So in ajfumfjit they give damages from the 
time of bringing the writ of error. 

It extends to a writ of error by a fubfequcnt 
ftatute; this ftatute not e:x tending to where a 
jiii^|DMnt was given for the defendant, pn^ error 
brought by the plaintiff; this was retiiedied by 
8 £? 9 JV. 3. cap. 10. which likewif^ g[ ves a capias 
adfatisfaciend* tor the cofts. 

But more effeflually jto jprevent defendants * Page 7,^t. 
from bringing fHvolous writs of error, by 13 
Ciar. z^at. c. %. far. a. gives double cofts on a 

writ 



The Hiftory and PraSice, &<r. 

Vrit of error for reverfal of any judgment after 
Terdidr in the courts of Weftminflery Counties 
Palatine^ or Grand S^ffims of 'Wales-, but by the 
ilatute of WUllam gives only lingle cofts to the 
defendants in.erfor, when the former judgment 
is a£Srmed ; for this fhall not be prefumed merely 
for delay, 0nce the iirft judgment was obtained 
ag^inft the ptaintifF, and he keeps po$e(fioa of 
nothing by his writ of error* 



T H E 



T A' B L E. 



abatement 



A HE order of pleading in abatement. Pa^e^^^ 5© 
Pleas in abatement, when to be pleaded. Fide Im* 

parlance. 
— to the jurifdiAion. FiJe Court. 
•^— to the perfon, there is a neccflity of laying a 

venui^ for it muft be tried where action is laid. 259 
— . to the peifon of the plaintiff. Fide Outlawry, 

Excommunication, Alienage, Pramunirsy Attainder, 

and Kecufancy. 
"— to the perfon of defendant. Fide Privilege. 
Plea in abatement to the writ, for mifnomer therein. 

Fuie Mifnomer. 
''— - for want of proper addition. Fide Addition. 
At common law demife of the king abated all fuits 

240, 241 
Bat this is altered by fubfequent flatutes. 24 1 , 242 
Death of any party abates not the writ, where the plea 

remains in the fame condition. 242 

But in real actions the death of one jointenant, who 

was fummoned and fevered, abates the writ ; for the 

other went on for a moiety only. 242 to 244 

And where two jointenants proceed in a real aftion 

without fummons and feverance, and one dies, this 

abates the writ. 243, 244 

But 



The T A B L M. 

But in perlbnal and mixt anions thej go on for Ae 

whok, and death of one does not abate the writ. 

Pag$ 342, 243 
So if one executor b^ fummoned and fevered, and die, 

this abates not the writ. Ui^ 

Where executor may bring Scire Facias^ notwithftand- 

ing abatement bj death of plaintiff. ko6 

Feme covert is fued as fole, writ is abated di JaBo, 

244, 445 
But if fued as fole, and takes huftand after the writ, 

it is onljr abateable. 244 

So feme fole plaintiff takes hulband, the writ is onl/ 

abateable. 104 

And fo it is when |daintiff is made a hnight* ^id. 
What proves the writ falfe in a material point abates 

it in Mo. "^ 245, 246 

As where one defendant was dead ^ impetratiom 

hirevis. ^ 249 

But death of one defendant, pending the writ» abates 

it not againft the other, iiid. 

Neither fliall non-tenure of one aba^e the wri^ ^Ainft 

him that takes the whole tenancy. td6 

One executor pleads in abatement, ktA h is fbund m 

him, the writ IbaU abate aeaii^ft both. Hid, 

Non-tenure and difcUim^r, wnere it ttiay bt pleldcd. 

af4«,i47 
Non-tenure of part abates the writ q&Iy fer th&t part. 

447.S 
Plea of nbn- tenure of the whole, he nttA i^tt ikcw 

who is tenant, iBH 

Formedon lor a manor, dcn^andant ^nter$ iftto pflt* 

this refills the whole freehold, and abdte^ die Wtit. 

S4S 
vf prmedon for twenty acres, denutidalut enters Im 

iix, or for twO manors, and he enter$ ifitO one, this 

is only an abridgment of ^ w^it. 248-9 

Plaintiffcannot abridge in pei'iS>nalaAi6tts. 249 

if he demands more than appears due, writ abates. 

But receipt of a coIUterAl^atisf^Ai/Oft does ndt abate 
the writ. 250 

If writ be brought for two things, and plaintiff can 

have no other writ for one of (hem, Writ fliajliftand 

for that which is good. 259 

^ But 



1 



The r A B L E^ 

AiUabaU/ i^jorasg 

Vl^n defewhfitVpIci^ glv^' a^ failcoerwrir; cteothe^ 

flHH^abskte. 2S<]f' 

iX^n writ abates hy the plea of one, it is abateable 

^nad the reft. ibfdi 

J6int orieveiial'telRinetes^ him^theyimayi be^pkadsedv 
• in abatatti^iit'ortlye^vifriti 250 

W*rit fned feit)^ p^iidi«S^a»fdrnMr is ill a^imOBi 

20^ 25r,.25* 
Thbtigh thtjr/be a^ftdiit k>f » ^^Ikrent nMliM^ 25^1 
ButitBmft4ft]^peaK(d'tM poun^ thut th^y/are fol* ihe 

famej^ing. 252 

Nothing j^iail be pleaded' itiraiiaienient of fitr^ facias 

on a judgment, that was pleadable in adion. 258 
IW^Iters ii> and }^iort fcir^jRicii^ omi^ bc plfta4ed>iii> 
.abatement. iMds:, 

^(^uit of fwh^aiice or forn^abatessi^WjoW wrtt. ibid. 
W^an^ of. ikbftance' only« aba(es;yiM2^ia/. writs* ibid:^ 
IJefippHiant cannot demur iii abatement. 258, 25^ 

^\^v9^ demurs: in W to plea. ia. aba^ment;, hedii^? 

coDtinues the fuit. 259^2^0 

wiTnt ttk^f, bo^eAedr ti^|lHncxli|f.a»for>in<r wrirabatedi 

ibid. 
Qetf^^^ casifDr. biing* »^ ^jr, where, lie^ maj^ haver 

th^faimC'remedxon plainti£^s.wnt» ^idi 

l^arwce inform, bet w<ecD' coup tia4idn original mz% be 

. rfcadcd in abatement. ' ^ 54* 144* ^45 

Whauj<i<%}qiMaiit iball* be ^vc»/On^pI(!»: la. a^temcou^ 

' . S3» 54. 186 

Tirf^ Plea j^ift SJatrxign Coatinttame* 

In what actions plaintiff maj abridoe his demand. 

action* 

Aftions real and pel fonal defined. 4,5. /^/JIp Joinder 

in»A6tJ<m; 
•*-— local and iranfitory, where to be hid: yide 

Vtnuei 

AAJon 



The T A B L JE. 

A(!Hon on tbc cafe; tlic plaintiff may declare on i 

general contra<5t in the terms it was made. 122 

But a fpecial coiitra<Ji muft be fet forth precifely. 128 

AAions on affwmpjit the confideration muft be averred. 

138 

The promife is the gift of the adion. . ihtd» 

Adion on the cafe againft three for confpiracy \\\ im- 

prifoning the plaintiff, one only is found gnilty, 

yet plaintiff Ihall have judgment, for the roufpi- 

racy is only matter of aggravation. 124 

Anions arifing in counties palatine, or .other fran- 

• chife, in what court to be brought. Vide Court. 

State defined by the Civilians. . 235 

By the common law, names of dignity given by public 

authority might not be omitted in pleadings. 23^ 
Otherwife of names of popular ufe, as Efquire, 6?c. 

236-7 
But thcfe are made equally neceffary by the ftatute of 

additions. ' 240 

Place of abode omitted or miftaken may be pleaded 

in abatement. 240 

Inducive addition, as heir, ^c. Vide Heir, Executor. 
What addition fliould be ufed in debt on bond, where 

defendant is made a knight after obligation made. 

222 

Statute of additions extends not to plaintiff's name. 

24Q 

aumeafurement of i>aaure* 

muft be brought in the courts at Wefiminfltr. 

auminifirator* Vide (jErecutor^ 
alienage* 

Alien enemy is difabled from maintaining any aAion 

real or pei fonal. 205 

Alien in league may maintain perfonal a<ftion$. ilnd. 

Alienage, 



Thf T A £ Z 3. 

Alienage, how it muft be pleaded, in abatement, or 

bar. \ Page 205 

Alien enemy that is prior ma/ fue for the convent. 206 

And he may fue^as executor. ' ibid^ 

HmenT5ment# 

What was amendable by the common law. 103-9, 14a 
^he conftru<5lion of the feveral ftatutcs of jeofails. 

107 to 113 

They extend not io the king. ;^ 1 1 3-14 

Mifprifions of the curfitor in the form of writs may be 

amended by his inilru^lions. 114-1$ 

But not in the fubftance. 11516 

In pleadings, mattera. of form, J>jut-uo»t of fubftance. 

* are. amendable. .. . , . : ;r. , 117 

Wh»t fhall be accounted matter of fubftance. F'ide 

•^Repugnancy. ' -117 to 9:3^1 

Court may. amend ;.a. letter or fy liable,, while th?^ rc- 

'^.-cord is before thjejga* 109,; up.,.} 15, 231, ^23. 

t^laintifF ihall amend after joinder in demurrer, if the 

' oaufe is^ftijl in the paper. 143 

By what the amendment may bd niaSe. 115, 143 to 

145. 165 
Imparlance roll, how it may be amended by the paper- 
book. 143 to 145 
Plea roll, how amendable. ;'.,,.- ,- i4S 
Appeal and indictment are not VitVendable. ii'5 
/^7</(flffue, Jury, Procefs, .Vcrdi'<5l, Judgment. 

amercement* 

Amercement of pledges. 8,33 

•'•;^ — ' • ■' -^^ ofphimifF or defendant at'common law; 
** * ^ ' , • ■ ' 260 

antient a^tmtfne. 

Wea-of antttAC^dKiifefeeiSiay be 7>leaded: after impar- 
T>^lan©e.. ■ •?.l: : •:* .. .; -- i 187 

appeaL 

•^F^fiJtJi rot amendable. 1 15 

appearaiit^^ 



356* T d B I ii 

appearance* 

Afipearance in real a(5lion$« .Hfg^ .ikP^.^li 12 

. in pcrfonal aftions* I2» 31, 33, 33, 40, 

'■ on criminal proeefs. 40, 41 

.^fff^^nt. ..4t 

arreG Of JutJgmcnn Vi<k3[ua>gme«t# 
ailauU fmH Ba,ticp» 

Aflault^iid baiter}^ brai>ght by a oulftcr Igv hMHjdt 
his fervant, muft be laid ftr quodjifmiimm mmfit*, 

Jtiftification of aifault and batte^j. .I50,,I54» ifo 

Aflauk and batter/ agaiaft two, a dtieofttf B«aAce •• 

' to fOna of' them is helped bj vwdift* 1^9 

affisnmem pf i^iiijfT^aj}??. viae toi^ 
aisft. 

Writ of affile^ by/^hom .ii»y(i\ted. ShSl9 

Several Ib^rsjnamie. S^? 59 

^j^tf of an a£fe miftaken is not amendable, t z8, xi$ 

attac|)ment. 

Attii(^n;(eBt~o£ content, Ufa fprdiJToll^lUfi^jlinjQSJJttf 
of court. ai« aa 

-AtKaiBder.ofhigh treafonor £ci<)iix >"Mj^ ^ piie»dbl 
in difability of plaintiff in a civil aftion. iA^'Vj 



SUiauitft 



the TABLE., 

attaint, 

W^t of attaint, whese it li^s Agaluft the jur/ for % 
. faifcvcidift, Ay«6o,€i,7o, Ma, 11710131, 14a 
What evidence may be given thci ein. ,Pag§i 71, xaS 

Mon^Jicaiajbf ^P^nted, andliisautliork/. 3a 

How he muft fue and be ^ed. 3, 3Q, 48, 49 

itoooiejr of th^ cpiiit* at Wtfimrifitr neeil not fuei,n 

any btHer courts. 105 

i^lainti£F ia not in court by attomey till Jms ha^ (i«- 

clarcd. ~ 27.1 

Vide i^tittiJege* 

.^ what this writ lies. 10^3 

What «enahlty >is ^naeefl^ in- avefmeata in declarar 

tions. Vid$ Declaration. 
Name omitted in granu may be fupplicd by avarment. 

But if the Chuftian name be wholly miftalcen* it can- 
not be helped by averment, unlefs there be other 
fufficient marks of dsftinSion. 215 to 21^ 

A man binds himifelf by a wrong furname, he cannot 
avcr^gainft. his oWn deed. 221 



/ JL HE original of bail in perfonal aftions. 32, 53 
A'dtfcription of the pignwa at the civil law. 33 

Where bail is required before or after outlawry. 19 
The ihcriif is obliged to take bail on an arreA. 20 
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No bail can be taken on a Capias ad fathfadendum^ 25 
For what fum fpecial bail is required. Page 33 to 36 
Special bail was required for any fum on an attach- 
, mcnt of privilege. 

' ■ is not required .in treipafs (except MayKedi, 

and where the damages exceed IQ^) 36 

)^or on penal flatutes. Und* 

Nor againit heir, executor, £^c. unlefs there beaii^- 

vqftaviU . * ' 367 

On Habeas Corpus to remove a caufe from an infi^rior 

court, defendant ftiall give fpecial bail,' where he 

was held to baji) below, 37 

Comniiffioners for- taiHng bail, bj whom appointed. 

ibid. 
Bails where to be filed. 38 

£xceptioo to bail and juflification. ibldi 

■ n^ih-^t^m 

Bail-bond, how affignablc* '. 20, a i 

Acceptance of afiignment- of bail-bond difcharges the 
' Iheriff. ibid* 

Baili£Fs of liberties rare^amefci^e [for iafaScient re- 
turns. 30 
Plde Liberties. ' « ; .; 

Bftt. Vice pea. 
Baron anH jfeme* 

Feme fole plaintiff takes hufband, writ is only abate- 
able. 104 

Feme fole impleaded in an inferior court married, arfd 
bijngs habeas corpus^ fhe may plead coverture at the 
time of bringing the hab as corpus , but coUrt will 
grant procedcTU^o, 245 

Where feme covert may fue without her hufband. 

245, 246 

QjJeen may fue and be fucd without ting. 246, 247 

Action againfl (tm^ covert SLsJole^ writ is abated de 

fa^9, 247 

Feine 
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Feme fole marries after writ brought, it is only abate- 
able. Fag$ 247 

Bill. 

Bill againft an attorney. FUe Attorney. 

in the King's Bench fupplies the place of an 

original writ. 44» 45> "5 

— — now amendable. 1 4a 

Biihop fhall be tried by the country in capital cafes. 

lOZ 



Cape# 

VJRAND and petit cape. 1% 

Capiat aH SteQiontienlium^ 

By what flatutes it was given 14 

The manner of iiTuing the capias* 1 20 

Captais ati ®ati0fiEicienlium* 

Bail is not to be taken thereon. 23 

How the iherifF ibould execute it. ^ 23-4 

Where the plaintiff may have a new execution, though 

defendant was taken. 20 

Capias tatlagatum- vide flDutJaJutE* 
CWenge- 

Challenge of the jury facilitated by Hat* 42 Ei. 3. 

c. n. 76. 77x 

There was no challenge in the feudal law. Q3 

Challenges where the jury" arc not qualified as the 

venire requires. 93 to 95 

P ghallcngcsi 
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Challenges -where if may be made for -want of hun^ 
dredprs. Pages 70,94 

■■ to favour. 95} 9^ 

■ ' to the {heriff's retuwi. 97, 98, 179, 180 

What number a crimiDal may challenge. 99 

Common Jg^leas vide Court- 
Commitment. 

Where it may be made fOr contempt of procefs, and 

the origin of lucb commitment. 24, aS 

^Qmmitnient in criminal cafes. 40 

Common. 

The manner of prefcribing for common. 1 37, 142 

ConQjiracB- Vide action on t|)e Cafe. 

^ ConftitUtlOn of England. Vide X\^t 

3fntroliu£tion. 
Contempt: 

Contempt of an order of court Js punlfhable by attach- 
ment. 7,1 y 21 

■ — of proceik is puniftiable by commitment. 

24. 25 

' Contmuance^ 

Entry of continuance, of venire and dytringaSy how to 

be made. 791082 

Continuances were amendable by the common law. 

108 

hew far taken away by th^ ftatute^of . 

-jeofaiL • / ..... g^^ g^ 



Conusance. 
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Comiiance. vide cDxiurt 

Whcie ahd how he riiay prcfcribe for an e^fcment, Ct 
Ittuft lay it as a cuflom Page 151 

'Corporation- 

The name of co'rpotation is the very being of it^ 
without which they cannot implead, nor be im- 
pleaded, nor take, nor give. 224 to 225 

If the meaning of the corporation appear5, it is fuffi- 
ciently named. 224 

From whence their names are ufually taken. 225 td 

231 

How they are fufficiently named in leafes and grantS4 

ibidt, 

The Chrillran name of fole corporation omitted or 
midaken in grants does not vitiate. 219, 234, 235 

but it ought to be ftiewn in pleadings, for the 

death of the individual is a good plea in abatement* 

ihiiL 

if miftaken it is fatal. 235 

When a corporation is mifnamed in an obligation; 
how they mall implead. 22^ 

If they have feveral names they may fue by any of 
them. 231, 23a 

So where leave is given by their charter to fue by an- 
other name. . 232-5 

What miflake in the name of incorporation is bad ia 
pleadings. .^ . , ^?4'5 

If name be put tight, blit afteiwdrds miftakcn, it is 
error. ihiel. 

. Cort!^. 

There were no cofts at. coriimoii law. ' iSb 

By llatute oTGlouc* Plaintiff fliall have cJoffsf .where 
. damages were recoverable. 261^26^ 

But where feveral iffues are found for plaintiff, he fhall 
have iniire cofts in the whole. 267 

P z Wbertf 
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Where fubfequent Aatutes double the damages, cofts 

iikewife arc doubled. ^agc 267 

If new ilatutes give damages, where there were none 

before, plaint iff cannot nave cofls. ^67-3 

There arc no cofls in abatement. 268 

Executor defendant fhall pay coils. 269 

The conftrudlion of the I'everal ftatutes that limit the 

cofls in trefpafs, affault and battery. 261 to 269 
Cofls in anions for flanderous words. 260 

A<5lion removed by habeas corpus is not within thefe 

ilatutes.* 270 

In what cafes plaintiff fhall pay cofls. 270 to 27a 
Executor plaintiff ihall not pay coils. 270 

Nor infant, nor pauper, ihid. 

Defendant fhall not have cofls on judgment being ar- 

refled, unlefs ^gainfl an informer. 271-2 

Where cqfls fhall be paid in replevin. 275 

Where cofls fhall be paid on writ of error. 274-5 
Defendant in error fhall not amend his judgment, but 

upon payment of cofts. 171, 172 

Except plaintiff hath proceeded 09 other errors. * ibtd^ 

Cotjenant 

Adion of covenant on an indenture, how the inden- 
ture ihould be exprefly alledged. 125-6 
Defendant mufl traverfe the deed or the breach. 155 

Counti) Ig^alatmc vide Court. 

COMtt- Vide tlje COnftftUtlOn of England 

in t^e 3Introliuctton^ 

Courts ^tfFcffmirfier^ their jurifdiAi on. 188-9 

Their original conflitution as to the amendment of 

records. 107-& 

King's Bench, its authority over officers and prifoncrs 

01 the court by bill. 43-4» 47>U5 

Common Pleas, how flilcd, and whence. i, ^ 

— ^ its authority founded on original writ out 

. , of Chancery, 2, 4^ 

'■> . ■■ ' > *t its judges 40 

' 1 Common 
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Qtommon Picas,, its, authority in proceedings by or 
againft officers of the court. Fide Attorney. 
' has the conuzancc of aflizcs, &c. Pages 58-9 

The court is to judge of the matter of law, but not of 

Courts palatinate arc fuperior courts within their ju- 

rifdi^ion. '189, 190, ipx 

— — how they ought to. certify a record on error 

brought. 166-5 

All. courts of record within the late ftatutcs of jeofail, 

= Hi 
Courts not of record. 1-90-1 

What courts of franchiies may demand conuzance of 

the courts at IVeftmiTifier. 191-2 

Of what aftions they may demand conuzihdc. 192-3 
Not wher€ there would be a failure of juftice, nor 

where plaintiff is officer of a fuperior court. 193-4-5 
How and when conufance muft be demanded. 195-6 

' CI:u^Cto^ ■ ; ; 

How "his mifpnfibns arfe amendable, "-^'tii^ Am^ncji 
ment. .,. . . 

Whrtt things muft b^ laid as a cuilom. Aftd- canrtot bi/ 
prefcribed for by a cppyh older* • i ^^^i-% 

HtS office. : . ^ g 



tDainageg. 

1NTIRE damages found, where part of the dech- 
j-ation is uncertain, plaintiff can have no judg- 
ment. 122, 130 
Plde Judgment arreiled and rcleafe. 



£)arretgn 
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Apiart impejii depending for the fame prefentat'K^* 
; is a good plea. "■Pap iSI 

pas- 

How formerly given op the venire. . ?5 

No daj ^as given on the dtftrij^s. i^d* 

pay at nifi prius and in bank arc tlie fame in law. 

pcfcndant muft. h^ve a day given from time to time 
' till the end of the fuit. ioi-2 

Court maj pnly give one day from teirm to term, loa 

What words amount to a fufficient averment in a de- 

claration in debt. 125-6 

Debt may be brought on a judgment. 35 

FlaintiJF ^in^andf i^ore tba^i .appears^ .|o be ducciC 

abates the writ. .. .1*53-4 

Where he may releafe the furplus> 134, 135, 253-4 
If the obligor in a bond is mifnamed, there mufi be 

zxi alias di£t\ ' ' 216,217,222 

I^^bt ^n.^i^ic. bUl/.defendant pannpt plead paymaic 

witjiiout acquittance^ 140 

Defendant pleads acceptance of part of condition after 

the bringing the writ, it x% not'j^Qod^ 252 

Defendant pleads payment ' betbre' the day, and on 
, iiTue it is found for him, he ihall have judgn^i^iit. 

140 
^ ' but if found for plaintifiP he fhould not have 

judgment. - ^49-5o 

■ ■ plain ti£F might have demurred fpecially. 

140 
Defendant pleads payment om. a day impolTible, and 

on iffue it is found for plaintiff, plaintiff ihall have 

judgment. 15:1 

Mot guilty in debt is aided after verdid. 154 



^Declaration. 
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^Declaration, vide peaUingBS* 
• Decn. 

The folcmnity ©f deed under fcal. Pages 57, 140, 
' ■ 216-17 

t>ttm\t 

Defaolc of te|ia|it or 'defeiidant t^efore or after A^fts^ 
ance. i^i^i 

IDefencE. 

Defence and Half defence. 185 ^/e^l* 

J)tmitz of tlje !&ing. vide Abatement 
H^emurrer. 

The court are to yw^gt of matters of law. 54, 57, 6ij 
Demurrer admits the fad. 54, 57, 67 

Defendant cannot demur and plead to fame lact. 67 
Demurrer to part, iifcie to the rcft, court may deter- 
mine which they pleafe firft. ibid. 
Where the tort is laid fubft que nt t6 tifie bringfAg bf 

tihe aAion, defendant may demur fpeti^Hy. 1 J« 

Demurrer will not hold for omitting defendit vim & 

injuriam, though fhewn for fpecial caufe. 133 

Where plaintiff may releafe part of his demand after 
. g^l1eI»a^l d^miirrer. 1 34 

Defendant cannot demur in abatement. 259 

In debt defendant pleads payment before the day, 

plaintiff may demur fpecially. , . 141 

Defedd^wt jw«ftifi^s to the 'vi^fiole, a'ftd only pleads to 

part, plaintiff may demur. 157" ^ 

Incertain pleadings, as negative pregnant of affirmative, 

and e con\ are bad on d^iAupi-er. ^53*4 

Plaintiff may amend after joinder in demurrer, if the 

eittfe iv ftill irf the pslper on p'^ymcnt of dolts. 

.11:5-16 

• iDcparture. 
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Departure, vide j^leaHinss- 
Detiaftaiait- Vide cErecuto;^. 
Difconttnuante of J^roceft. 

Wliat is a difconti nuance. Page 6i, 134, 155 to 161 
What difconti nuances are helped after verdi^. 155 

to 161 
After ifliie joined, or verdift, plaintiff cannot difcon- 

tinue witliout leave of the court. 122, 272 

Plaintiff demurs in bar to plea in abatement, he dif' 

continues the fuit. ;&59 

Difcontinuance by demife of the king. 240 to 249 

DxftringaiK. vide jmt W%otm^ 
Docltet. Vide 3[uligment- 



€iectment- 

DEATH of leflbr is not pleadable puis darraign 
continuance, 104 

CnglanU- 

The conftitution of England. Fide the Introdudion. 

€ntrB- 

Wheie demandant abates his wrft hj entry 4nto part. 
fide Abatement. 

€rrd^ 

Writ of error muft be brought in the cqurts at tV^- 
milder. 188 

jPlca is removed by error, the inferior court ihall not 
afterwards have conusance. 194 

Want 
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Want of an original is helped after vcrdift, fo if ori-^ 

^inal is miirecited. Page 119 

But a vjtious original is not helped. :bid* 

A material variance between writ and count is error. 

52-3 
Variance in the damnum is not error, 047 

Writ againfl heir apparent, and plaintiff declares 
againft him as heir, this is error. 237 

So declaration againft heir, and plaintiff has judgment 
. againft heir apparent, it is error. 238 

Where aftranger's name is in the plea inftead of de- 
fendant's, it is' error. 146 
Where dimitiution of record may be affigned for error. 

161, 166, 167-8 

How the record ought to be certified on error brought. 

- . 166, 167 

What may be taken advantage of by error on Sere 

facias, ' 258 9 

Judgment given upon error is aitiendable. 169 

Fide Amendment.' 

CCcapc. 

Aftion of cfcape, where it lies againft the ihenff. 

22-3 

(ECCoin- 

In real and pcrfonal a<flions. 10, 11, 12, 13 

Clerk of the effoins, his office. 13 

Mifnomer in an effoin was amendable by the common 

law. 108 

CEtiincncc. 

On non offumpjii pleaded, the plaintiff mny alve in evi- 
dence any promile that differs not in liihlti^nc. 51 

But where defendant pleads a collateral m.- cr, itmuft 
be proved in the fame manner as pleaded. ibid.r 

What matters the defendant may give iii evidence on 
the general iffue pleaded. (^3 ^ fiq. 

Evidence in writ of attaint. 71, 129 
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Crcommunication. 

£xconimunication cannot be pleaded after a general 
. imparlance. Page 202 

Xn. what cafes it dlfables the plaintiff. , 202-3 

jXhe manner of pleading ity.and replication thereto. 
^- . 198-9, 202&yiq- 

€Jfecutoi. 

The addition of executor, how to be made in pleadings. 

237 ^fiq. 
Writ againfl an executor in the debet and detinet, it is 
not amendable. 119 

Executor fhall not be charged de jure propria, ibid. 
£xecujcor or Adminiilrator ihall not be held to fpeciiarl 
. bail. ^ 37-8 

One executor pleads in abatement, the writ {hall abate 
againfl both. 248-9 

Executor fails in any part of plea to cover aflets, plain- 
tiff fhall have judgment for his whole demand. 160 
Executor is not difabled by outlawry from fuing^ 

I97> 203/ 

nor by alienage, 205 

, but he is difabled by excommunication. 

196-7-8 
One executor rcleafcs, it is a devaflavit in him. 243*4 
That he will not proceed at law is no devaflceoit, ih'ti. 
One executor dies after fummons and feverance, this 
abates not the fuit, for the other goes on for the 
v^whole. HS-4 

Wnere executor may Yiav^ /cire facias^t notwithflanding 
abatement by death of' teftator. 107 

Where he fhould be charged as odminjftratGr de bonis 
^: npTiy and not as executor. 239 

Adminiilrator durante minor e atc^te, where he fhall be 
^ i&harged as adminiilrator de bonis non. 239, 

'. 240, &'c. 



(Sxmni 
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Cris^nt. Vide DutUttotB- 

Writ of falfe judgment, Pagt l88 

F«ads not chargeal)l« 4uri|>g ajiaorJtyf 54;jtct|6 

feudal dmi^ ' . -lo 

Fines to the king on oiiginaj; welfesj. ' ; . .- 4,^ 8 

FJD^ a^j^aQWJedg^ i»4n.in(mQ«rebJint b removed by 

error, the inferior ciMV^dtaii ReidomaiidcaiKiixaiice. 

194 

jrraiu|)ife. 

Franchifc. 25 to 3,0 

CourU, of Franciiif^s; f^ide^ Cotiits* 



- difk 

VlIST of the a<5lIon, its fignification. 64-5 

' (15tmrl5mn.* 

pturdian. 54-5 



f V HERE it is neccQary on a cepi returned. 2a 

Where defendant muil give fp^ciai bail on bringing 

habeas corpus to remove a caulc. 37 

It 
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It IS quafi the firft proceeding, and court takes notice 
of nothing precedent. , Page 245 

i^abeas Co;ipo?a Surato^um. vide 
i^cir- 

He tciitf. not be held to fpecial bail. 37 

The inducivf additic^ '^t heir where it is neceffary and 

IS miffaken, it is faui to the aAion. 237 

Otherwife if it be furplufage. ihiJ. 

Writ againft heir apparent, and plaintiiF declares againft 

him as heir, this is error. 237 

So declaration againft heir, and plaincifiP has judgment 
. agaiaifl heir apparent, it is error. 239 

i^unUreU. vide jFrancl)ife. 
i^unti^elioiig. . 

Where there Ihould be hundredors in the vemn. 

70.94 

jeofail. Vide amenHment 



^Imparlance. 

WHENCE it arofe, and where 'tis alioved 
• . 423 
Imparlance ihould be given the defendant frOm term to 
t.erxn till pJea is pleaded. lOi 

Plaintiff may enter an imparlance for defendant to a 
term fubfequent to the plea pleaded. 159, ifo 

Defendant imparls by a v/rong name, but pleads by a 
right name, it is not a material fault. 146 

Imparlance roll, how it may be amended. 144 to 146 
Xbeform of general and fpecial imparlances. 182-S 

210-11 
Plei 
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f 

Plea of trader mufl be pleaded before imparlance. 183 
What maybe pleaded before, or after general or fpecial 
imparlance. Pages 183-4, 186, 208^9, &c. . 

3Imprt(ionment. 

Imprifonment for contempt of procefs. 2$ 

SIntiictments- 

Indiftments are not amendable. 115 

Defendant cannot plead mifnomer. 217 

3Infent. 

Where he fhall have his age or not, 54 to 56, 59 

Non-age may be given in evidence on the general iifue. 

64-5^6 
Defendant pleads non*age in ajfumf>fitj plaintifiF may 

reply for neceffaries. 152 

Judgment againft an infant, ^uod Jit in mifiricordia^ it 

is error. 167 

Infant plaintiff appears by attorney, verdi(5t for him 

ihall not be arr«fled. liS. 

Snfbjmation^ 

Informations on penal datutes are not amendable. 115 

Snqutlxtton. 

Judgment fhall be arretted after inquifition in the iame 
manner as after verdiift. > 13X 

3[oinlieT in aetton- ^ 

Any anions of the fame nature may be joined in one 
<wnt. 5. 6. 7 

. 3Ii3Cue. 

Where a mifnomer in joining iffu« fhall be amended. 

Vido. 
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Vide Sutigmcnt arrefteti and j^teltin^. 

Iffue how to be entered, J^Ue Rolls and Ni^ Prius. 

Jiut^gment. 

Where demandant may have judgment in real adions 
before appearance^ Pages lO, il 

In perfonal anions plaintiff cannot have judgement till, 
defendant appears. 4^ 

What judgment is given on pleas irt atbafement. 52-3 

186, 200, 201 

Proceis ad audiendum fudhium. 68-9 

When matter is (hewn before judgment, which would 
make the judgmetrt' ef^oneotis when gi^en, Court 
fhould arfeft jitrf^mt^t; 67, 179-80 

MotTOA in arreft of judgment Ihould not be made till 
Vcrctf ft rs Entered of record, " 46-7 

If there be a variance in fubftance between writ and 
count, judgment ftiotrld be sfrefted. 56, 55-4f ^44 

But matter of form fhall not arreft it. 107, IIZ 

JTof the om'rffioft of collateral matter. 141-2 

Iflfant plaintiff appears by attorri^y, arnd his verdift, 

W'udgment fhall not be arretted. 113 

here the Gift of the A^ion is not certainly alledged^ 

fo that there is not fufficient foundation to give 

judgment, it fhall be; ^refted. 67, 1^2 ta ijr 

So where part of the demand is uncertainly alledged 

and entire damages found. 122 to 127, 130, 134. 

Vide Releafe. 
Defendant fHall not have judgment' o» a bSd plc^ 

though found for him. * l^a-l, 154, 157*8 

But the plaintiff (hall have judgment thereon. ihid* 
Judgment fhall be arreflcd where no iffue is joined. 

125-6, 133 
— ' Where an effential part of the adiion is net 

put in ifTue. 126 to 142 

. Where the ifTue is immaterial. 147, 

149-50 
Where plaintiff does not traverfe the lame 



matter- ift ihe bar. ^48-9, 150 

*-; Where the ifTue is inipollible. 1S1-2 

Judgment 
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Judgment where the verdift does not determine the 
whole matter in iffue. Pages 155-6, 160- 1 

Informal iffue is helped by verdidl. 147 to 153-4 

liTue as to part, the reliduc omitteci, though it is a 
dilcontinuance, it is helped by verdict. 155, i6o-i 

Judgment m^j bearrefted after an inquifition in ther 
fam€ manner as after verdi'ft. 13X 

Judgment againft an infant, quod Jit in mifcricordiay it 
is error. 167 

-» how to be docketed. 1^4 

'" falfe docket binds not land*. i^J 

Judgments may be amended in any part the fame term.. 

108-9, ^42» 167-8 

There can be no amendment to defeat a judgment. 

164 

Mifpriiion- of the clerk in entering may be amended by 

any other part of the record. H3-14, 165-6, 221 

: Judgment may be amended by the docket. 164' 

But tlje error of the court is only amendable the fame 
term. 108-9, 165-6, 22 1 

But a repognancy that is furplufage fiiall be amended. 
FUe Repugnancy. 168' 

Interlocutory judgment may be amended as well as 
final judgment. 169 

Unlefs whexe^e judgment is contradiftory to the rca- 
fons of g(ven it. 171 -2 

Plaintiff amending his judgment after error brought 
muft pay cofb. 172 

Otherwife where defendant proceeded on another er- 
ror, ibid. 

Judgment given upon a writ of error may be amend- 
ed, being for the benefit of both parties. 170-1 
Fide Enor. 

luriCUirticm. vide jfranc^jife and Court, 

What^matters belong to the jury to try. 57» S9» 

61-2, 64-5, 70 

They ought not to take conuzance of any thing fub- 

fequent to the bringing of the adlion. 132 

Gtand jury whence introduced. •71 

ride Attaint and Challenge. 

3[urg 
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The hiftory cf ]\iiy proceis derived down. Page 7* 

Fimire, to what place to be awarded. 70, 86, &Jiq- 
How to be jeturned and filed. 76, 77 

The qualifications Irequlred by it. Fide Challenge. 
Hov/ to be continued. 78 ^ Jiq- 

How amendable bj the common law. 109 

What mi flakes in awarding are amendable by the fta- 

tutcs of jeofail. 172 to 176 

What fhall be conilrued a null venire^ and fo aided by 

the fiatutes. 39, 41 

What returns ihall be error. 73 ^^- 

Fimirc de novo. 92, 3, X17, 155-6, lOi 

Vemr^ by prdvi/o. gz 

Habeas corpora jur' \ the prefent method of fummoning ; 

the jury by it. 78 ^ /eg. j 

Diflringas^ how tO be ififued. Und* \ 

Where amendable- 176-7,223-4 

Omif^on o£ d^ringas is Glided where there is a good ' 

venire* . • 177 . 



mm Vide ^tXOqatiU' 

THE fiatutes of jeofail extend not to the kinjr. 
1 16-17-18 

Pemifc of tU Efng- vide abatement- 
Etng's Benci), vide Court. 



LdTfTAr. 


49,41 


fiiUl, 




Libel at the civil law. 


HtbertB. 
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ll>ei>des ^ind fi^ncHifes. fa^e i^ to jji 

the .foUile of Umiutioiv jn«fl: be {Jiea^pd; i$ 



Vt74lSR£ the Common Pleas ufe a nUmBftmiKmi 

llie names 6f men art onlj founds for diftindioii 

fake. ^ ... ^^23-4 

Where a name omftUd* kf-deeitcation makes it bad.^ 

OmHSoii of name in p^U% &c. ma/ %e jbc^t>ea by 
aveiQient. ^ aw 

(QhiriftUn name ^hcAly mSMceii. U fatal in all le^ajl 
inftruments. ^t6p %2Z 

ChrHHaii name i^holly liiiftalten- is fatal >exeept in an 
indi^U>^ent,for felopy. . .aiij^ 

-^— 4Exccpt in grants anddevi^s, where thcrfc art fufll* 

' event marks of diflinAipn without any name, d 17-18^ 

«3*-5 

ip><fendant ,is nufnamed iii.a bond, h^i^y^le^ noti 

tftfoBuM. ' ,,..:..' ^^ 

Dcfendaot imparls by a* wrong chrlftlan name, 'but 

pleads right, it is j^ot a material fault. , 146 

Milhomer «of attorojcj ts amenilijyle by we warrant. 

l^ofendant pleads in, 4ie,^i9iP ^f^itranger, it is error. 

«r^«»j^ if he pleads in the name of pWndifr^AoiiUl 
.be amended. x^ 
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■ So where he joins liTue in plaintiffs name, it it 

amendable. Page 179 

Defendant is impleaded by a wrong name, a^d has 

"' judgment, he may plead it in bar of another action. 

219 

Chriftian name truly put at firft^ and afterwards varied 

does not avpid a grant. ibid* 

Nor vitiate pleadings, unlefs it be a material variance. 

146, 220, &c 

Miilake in the furname does not vitiate grants. 221 

A literal miftake- in the furname in pleadings may be 

amended, while the record is before tne court. 

Surname rightly put| and varied in pleadings ihall be 

. amended. . . - 2*2' fi^^f 

Ftdc Addition anJ Corporation. 



rpRIAIiiy mfi/^ri$s* by whom c<mfi\tXLixd.^ysi,^J^ 
JL Judge of ntfi prius<^is duty. 129-30 

Nifi prius roll, how to. be ^ade..u,p^.: 453^, 80, ^<?-.f0 
If plaintiiF be nonfuitedfbr variance bet ween ,«j/^/nitf 
roll, and ^jsa roll, the nonfuit .ought not to l>e en- 
.'.tered: ' '^ .'."../".. .."V" iji 

Vififrius rollihould he pi;e£?vved to warrant the judg- 
ment. '^ .''*!,','!" .4 :. ... '.-. ♦ ^"* 
If it varies from the plea roll in a matter that alters 
. the i^Tue, it i^U not bje acnendjed/. . : ifet 
— Otherwiie where tKe ifTueis not altered- ikid. 
K(fi frius hy.'ptoyiki^. ... ,...;. ; ^ . "91 

laort )81>mit'ta0f ' - - - 

Won 0ina0i. actios. . . - * * V %$^i<y^ 

tiwonunasktitau .^v, 29 



iie T A B L ^Jf. 
When the plaintiff maj be MeM-/ro^</. Pagt i\i 

iSonfuit, 

ilonfiiit for variaace IwtKten «i^ j)rsN».roUwdpIe« 

roll ought not to be entered. i6i 

Nonfuit in error. l6gi 

J©onsCen«re» vide abatements 



S>f&tm of €mmi vide j^ibflege. 
fSnkiml mxiV Vide ainrit. 

"pRQCFSSy.tot. tbi:.0iitlawr7 before judgment in thf 

■— r-AfteHudgmcnt . - .. ^^ 

Warrant of attorney, how to be filed, iS 

Proclamation ho w,to be made. i^ 

Appearance andyupetfidfos thereto. ij^^ 20, 197-8 

Judgment of outlawrj, by whom pronounced. 15, 16 
Execution thereon geb^ral and fpecial, zxAfcir$ facias 
againft the credits. x6, ly 

Procefs'in outlawry is not amendable. iiO 

Where bail is required before and after outlawry.' 

19. ao 

Where outlawry may be pleaded in abatement, or bar^ 

. . • ,,• 197 to 201. 

'Tis no difabiiiiy where plaintiff fu^s ai eiecUtor. 19^ 

Nor in a writ of error to reverie outlawry, ihid^ 

When^ and how to.be pleaded^ and replication thereto. 

. . .; J .'. 198 toflbX 

Outlawry in a, county palatine^ .how far it difablcf 

pliaifatiffi, o . ^ 266,261 

' C^2 Defendant 
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Defendant pleads outlawrj* wkich is afterwards re- 

verfcd* this plea Ihali not btf peremptory. Pag€ 201-2 

Outlawry may b^ pleaded puis dart. cofUm\ 103 

Oyer muft be demanded before imparlance. 184 

VAuaMebetwMB boiiid and loycr may foe pleaded. 5t 



APBR hook^ how it is delivef^d* 44, 4s 

-It regulates, and may amend the fublequent 



proceedings. 45-6, 144, 170 

Farol 3Dcmur- vide 3[nfent. 
l^arlitidli- ' ' 

{defendant In pafrtition cannottiriiig a ifew wrft,' ^ 
he may have the lame remedy on plaiAtifT^ wrft. 



His manner of iffuii^g writs. '7,14,15 

->---Hi^i' recording appeaxances//' • * • .$? 

:#Iauu* . 

X^aiot Jn an inferior court is in .the n^use of a wril;. 

3P>Tea artti Fleatrtng^ 

In what language pleadings ought to be. * 4^, lai 

l^aration, whatever ma^ ]»c compriatd in one writ, 

may bt ia one deelaration, 4 <<> 7 

But 
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But declaration cannot be extended bejrond tlie writ. 

lo what time plaintiff fliould declare on civil and cri- 
minal procefs. 40 ^/^* 

The old method of declaring ore ienus. 44 46 

How the recital ^fum.fiiU is warranted. I2I 

Miirecital of the original was amendable by the com- 
mon law. ibS 

Varies from the original in the damnum^ it is abateable; 

247 

Th« conclufion of declaration. 48 

How to be delivered and entered. 43 W/Jy 

What are proper affirmatives to exprefs the certainty 
of the adion. 121 & feq* i'3«-5 

Defendant is mifnamed in an obligation, plaintiff 
ftould in&rt an alias dl5t* in tne declaration. 

216, 222 

Pleas, when to be pleaded. Vide imparlance. 

The order of pleading. 49, 50 

In abatement. Vide abatement. 

.--•-^Temporary bars or pleas of fafpcBiion. Vide 
infani. 

Onciawry is only a temporary impediment. 201 

Ogtlawryiiibaf. 51-2 

General iffucs. 51-2, 57, 58, 60 to 65: Vidt evidence. 

Dtftndatit fl>kll not piead fpecial matter amounting to 
the general iffue 6o 

Bars in aflizes. 58, 59, 61-2 

Defendant is impleaded by a wrong name, and has 
judgment, he may plead it in bar of another a<flion. 
' 219-10 

Defendant cannot demur and plead to the fame point. 

67-8 

Defendant demurs to part, and pleads to the reft, court 
may tftetermine^wlikh iflbe tiiey pjeafe firK. 6; 

Defendant pleads to part only, it is good for that part, 
and plaintiff fhould take judgment for refidue. 

155-6-7-8-9 

— » — ^Juflifies to whole, and pleads only to part, the 
ple^ H bod. 157 

In what term plea Ihould be entered. 15S 

What is a fufficient alBr«iatW e to be travei-fed. 1 25-6, 

lll'l, &feq. 
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pefendant may traverfe anj material part of the decla- 
ration. Pa£r0s 51-2, 60-1, 139, 140 
Traverfe cannot be taken on traverfe. 66^7 
Traverfe to declaration, bar or replication ; how it 
avoids them. 66-7 
Hep] ication muft not falfify declaration. 1 36 
Should confefs or deny the bar. 153 
Replication ihould traverie the fame matter that is iii 
the bar. 133, 140, 148-9, 150, 153 
Negative pregnant is helped after verdift. ^S5'4 
$0 is affirmative pregnaint of negative. ibidi. 
Where neyir matter is fhewn in |>leading, the other 
part/ Ihould have an' opportunity of abfwering it. 

152-5 
Rejoinder ihould not falfify the bar. 13^ 

What defers in pleading are helped by yerdid. f^idt 
'Judgment. 

Plea puf jt tiarreign Continuance. 

When to be pleaded. 102, 106 

How to be pleaded in abatement or bar, with its dif- 
ferent concluiidns. 105-6 
What may be pleaded j^/; darr\ contin. 82 to 105-6, 

■•■■'•■ '^ ^ ' ■ ■ ^ ' • ■ 248 

Whether there may be two pleas puis darr, eonii^. 

105-6 

Pledges of the profccution. 7, 8, 1% 

l^opfO) iRecuGincK. 

Where it may be pleaded in difability of plaintiflF, 

20$ 

poile Comftatusf* 23-4 
J>ofiea^ 138. Vide Bifi^prius^ 

Where judgment in pramunm may be pleaded in dif- 
ability of plaintiff. 206 
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In aftions at the fuit of the king, it is ufual to drop 
one procefs. Page 7a. 

l^ullum tempus occurrtt regu 103, io6 

Writs brought hj the king are amendable hj the 
common law. 109 

King is not within the fiatutes of jeofail. x 15-16 

lP>??fcriptfon. 

How defendant (hould prefer] be for common. 141 
Replication thereto. 137 

How a copyholder may prefer; b^. 151 

Attendants on courts of Juftice how proteAed. 206-7 
Plaintiff or defendant going with leave of court for 
evidences (hall have privilege. ^06 

WitncfiTes proteded eundo & redeufido, 207 

Officer impleaded out of his own court may plead h}s 
privilege. 207-8-9, & Je^. 

But he mall not, if plaintiff cannot have the fame re- 
medy againft him in his court. .208-9 
Nor where he is fucd as executor, &c, ' 21© 
Nor where he is fued by an officer of another court. 

211 

Nor in -a joint a^ion with others not privileged, ibid. 

Where attorney of Common Pleas being impleaded in 

cuflod. mar, may have his privilege. 212 

How Servants of officers are privileged. ibifL 

How and when pl^a of privilege miift be pleaded. 

54, 184, 208-9-10 
——How it maybe traverfcd. 212 

FitoccUentJo. 2^6 

Where it lies. 188-9,205 

p?cit|)onotan>- 

His ofEcc. 4S-4'5 



7h T J B Z B, 
Vtfipms hyfrovijo. ^l 



TlilS Writ iirtift be hnmght in the Courts at JFifi- 
min/icr. ^ fage 194 

It is fina; on nonfuit of dticomiBnadice. 257-8 

Defendant fhall not bring another writ for the fame 
prefentationy for kc wtakj hav<i th^ iaoie remedj ott 
plaintiffs* 2Ji% 

-IVXAY fue and be fued without the king. J146 



1 



THE credit given to a riecord. 222-3 
^Ifvitiatedbjrafure, it IhaUbe tmcndid, 

171*2 
.^""■^How to be certified by inferior couit on error. 

167-? 

iaetufenc^. Vide i^sa^i^ iRecufencB. 

ffieiointicr. Vide pfea^ing. 

fiteleafe. 

Where it inay be given in evidence on the xfcneral 

*ff«e- 6v4. 

Where it muft be pleaded. ^ 

How It may be pleaded puis darrein continuance. loa 

Where plaintiff mayreleafe part of his demand. 1^-6, 

One joint obUgee may rdeafe a bond. 24T 

ao )K»f co-executor, bUt it i* a dnaftamt in hiift. iM. 

iRemamtPer. 
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lU»aali»dir may bfc Ifmttcid to & iwttiritl pHin biefc** 

he com(;$ iftto being. Pages II5-6 

But not 10 2t cotpot^cioii b^fote civttaJ.' ikiA 

Bei^iatkm- vide pleatting^ 
«epHSnanti?4 

ll^ptfgiiaiiey fti «lit coiiin^ wbere it is iilrpltf£^ge, doe^ 

Aot vitiate after vcrdidt i Jt to J34 

Nor in grants nor dcvifcs. 217-18 

Nor in the entry of a }u4 IxMtt. 170-1 , 223-4 

But if the repugnancy be in a point material, it '5 

fttal, MtXtit the verd!rd! apftestrf to be giv^ft tfh u 

ililferent pirf of the ddcl ratfofi. 133 (6 t^t 

/^/^ AmetfdmtAt and Brtor. 

iRcfcue. 

Where the Sheriff may fettrrti a fefeae. !24-5 

X.emedy againd the refcuefs. ibtJ. 

Hiyw rolls are enteftd. 47-^9^ ife 
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^cantialum JPagnatum. 

X HIS a(flioa maybe laid in a.nj county. 90 
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^ Scire ifactaji. 

How it mzy be iffued againU the debtor of in out- 
law. Pages 1 6, 17 

It is not neceflary to revive hjjckc facias againft an 
outlaw. 16, 17 

Scire facias to revive after year and day 33 

Where executor of plaintiff (after his death) may 
have /hire facias on interlocutory judgment. 107 

To /iir$ facias^ nothing fhall be pleadable in the 
aAion. 258 

Matters in and before the writ mud be pleaded in 
abatement 259 

— — After the writ may be taken advantage of by 
writ of error. ibid. 

How he ufed to take pledges of profecution. 8, 9 

How he ufed to execute a writ or fummons. 1 1, 12 
He is obliged to take bail on an arreft. 29 

Where amerpiable for not bringing in the body, after 

eepi returned. 20 to 22 

He muft return the writ. 21 

Adion againit him for a falfe return, 22 

Where he may return a refcue. 22-3 

Action for an efcape againil him, ihid. 

Where he may enter a liberty. 23 to 31 

Where there are two fheriffs, and one dies, the office 

is at an end till another is chofen. 180 

SSieriffwick oi London and Middlefex^ in whom. 180-1 
Vid9 Challenge. 

*®ummoniB; and g)etierance. 

Where it lies. 242 &^. 

®uperfeliea0. 

Superfedios of outlawry. 19 

®urplutoge- Vide ffiepugnancB- 

TALES. 



1 



The T A B L I. 

J- ALES. Pages i^s, 9^ 

Terms and return-days. i# 

Coiin. Vide tf)e SfntroUuction. 
Cratjerfe- vide jpieaUing. 

CreQjafe. 

Trefpais is exprcffcd generally in the writ. 3 

FlaindfFmay count of any iiefpafs before the writ. 3, 4 
What certainty of number or mcafure is necefTary. 

I3I-2, 128-9 
Plaintiff declares quod cum^ it is bad. 1 25-0 

Defendant fhould only juftify for fo much as he pleads 

to. • 157.8 

Jieplevin brought for the fame thing may be pleaded 

to an adlion of trefpafs* 257 

pefendant pleads a Ipecial juQiiication, the replica-' 

tion fhould tra verfe that very matter. i54"S 

Ffd^ Aflault. 



flrial 

Trial of every freeman mull be per pares. ^5, ^O 

By whom a peer ihail be tried in capital cafes. 07 
His caufe with commoner ftiall be tried by the 

country. ' Sy-Srg 

He cannot challenge his peers. ico 

A biihop ihall be tried by the country. ibid. 

^ifi prius by whom confiituted. 73"4 

If defendant does not appear, inqueft may be taken by 

default. 75 6, loi 

The duty of judge of ni^ prius* 129-30 

When a new trial may be moved for. 46 

Fide Challenge, Jury, and iV?/? Prius. 



Crotoer- 
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Crotoer- 

Vor what trover lies i^^ 122-3 

taenfre. Vide gfurg ig>?ocefe. 



tueiiue. 

WH£R£ the venue muft be laid in local aftiotkt. 
83, W 
■ In tranfitory actions. 8l ^ Jk* 

' ' In local anions arifing in tlJ^O cOunnes. 87 

Adions arifing in the counties palatine. /%& Couiit. 
Where the court will change the venue. 91 ^fy» 



} 



How to be entered on record. 45-6 

Verdidt being entered on record cannot be altered but 
by rule ofcpurt. 144 

Verdi A which does not determine the whole matter in 
iffue is impct£sdL i5$» 156 &fif. 

Entry of a fpecial verdift may be amended by the mi- 
nute or judged memory. ' ^^^4 

What defers are helped by vcrdift. Puie Judgment. 



WAGER of law. 48-9, 56, 63, and in the In* 
troduftion. 

aaarrant of atto?ms- 

riow to be filed on piocefs to the outlawry. iS 

Where the want of warrant is helped by verdiA. i« 

(Htafie. 
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Writ of wafte mull be brouglit in the courts at WeJI' 
fiutifttr. Ag« 196 

Witaeffes are proteSed by the court iundo & tidiundo. 

ao7 

Original writs, from whence they iflue. % 

What aiflions may be comprized in one writ. 3 to 7-8 
Te/h and Return. 9 

Original returnable in the term of appearance, war- 
rants the recital y«0n. fuit. . « lao-x 
A iecond writ may be fued out tefic the fame day the 
former abated. a6o 
Fiih other writs in the order of their names* 
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